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THE TWENTY-SECOND YEAR OF THE 
PERMANENT COURT OF INTERNATIONAL JUSTICE * 


By Man.ery O. Hupson 


Its twenty-second year was a lean year for the Permanent Court of Inter- 
national Justice. No meeting was held by the Court, no case was referred to 
it, and no prospect appeared for an early resumption of its activities. 

The bench of the Court remains intact. Twelve judges are still in office, 
and the President and Registrar still function from Geneva. As only nine 
judges are required for a quorum, the possibility of a meeting of the Court 
continues to exist. The presence of only five judges is required for a meeting 
of the Chamber for Summary Procedure, and of this number some may be 
judges ad hoc. 

The budget of the Court for 1944, prepared by the Registrar and approved 
by the President, was voted by the Supervisory Commission of the League of 
Nations at its meeting in Montreal, July 27-28, 1948. A total expenditure of 
212,692 florins (about $115,000) was authorized for 1944.! 


The publications of the Court have been continued through recent years. 
A fourth edition of Series D, No. 1, reproducing the texts of the Statute and 
the Rules of Court, appeared in 1941. Volume 88 of Series C, containing the 
pleadings, oral statements, and documents relating to the Court’s judgment 
of April 4, 1939, in the case of The Electricity Company of Sofia and Bulgaria, 
appeared in 1942. During 1943 a Fourth Addendum to Series D, No. 2, was 
published (in English only), containing a systematic elaboration of the 
minutes of the Court in 1934, 1935, and 1936 when it was engaged in the 
preparation of the Rules of Court of March 11, 1936. These minutes had 
previously been published in the Third Addendum to Series D, No. 2; as the 
volume was very bulky, containing 1092 pages, and arranged chronologically, 
it was in the words of the Registrar both ‘‘ unwieldy and somewhat difficult to 
consult.” The Fourth Addendum, containing 428 pages, is designed to en- 
able ‘“‘a reader to follow the history of a given article through the various 
stages of the revision to its final adoption, without constant reference back- 
ward or forward and consultation of the indexes and annexes.”’ The publica- 
tion of the new volume, which should prove most useful as a lawyer’s guide 
to the Rules, was made possible by a grant of funds by the Carnegie Endow- 
ment for International Peace. 


* This is the twenty-second in the writer’s series of annual articles on the organization and 
work of the Permanent Court of International Justice, the publication of which was begun in 
this JouRNAL in 1923 (Vol. 17, p. 15). 

1 League of Nations Document C.24(b).M.24(b).1943.X. 
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The continued interest of States in the preservation of the Court has been 
manifested in the quite recent conclusion of treaties giving it jurisdiction. 
The number of such treaties concluded since the beginning of the war in 1939 
is impressive. A treaty of non-aggression, conciliation, arbitration, and 
judicial settlement between Colombia and Venezuela, signed on December 
17, 1939, and brought into force on September 12, 1941, provides for the 
submission of certain categories of disputes to the Court or to an arbitral 
tribunal to be agreed upon; if the parties are unable to agree that a dispute 
falls within one of these categories, the preliminary question is to be decided 
by the Court; if the parties fail to agree upon a compromis, either party may 
after notice file an application with the Court; and differences arising as to the 
interpretation or application of the provisions of the treaty may be referred 
to the Court by an application by either party.2. Quite similar provisions 
were included in the treaty for the pacific settlement of disputes between 
Brazil and Venezuela, signed on March 30, 1940, and brought into force on 
January 9, 1941.2 On March 14, 1940, Norway and Venezuela concluded a 
treaty of commerce and navigation, providing, inter alia, that any dispute as 
to the interpretation of application of its dispositions might be referred to the 
Court by application by either party, unless the two parties should agree 
upon referring the question to a special arbitral tribunal.t| On July 17, 1940, 
Egypt and Great Britain entered into a convention concerning the abolition 
of the Egyptian Caisse de la dette publique, which provides: 

Any difference of opinion between the contracting Governments 
on the subject of the interpretation or the application of the present 
Convention which cannot be decided through the diplomatic channel 
will be submitted, at the request of one or other of the Governments, to 
the Permanent Court of International Justice for judgment.® 

An identical provision was included in a convention between Egypt and 
France of August 3, 1940.® 

On May 8, 1942, the Argentine Republic and Chile entered into a con- 
vention for the regulation of aerial navigation which provides for a procedure 
of conciliation for disputes with reference to the interpretation or execution 
of the convention, and if the parties fail to agree on setting up the concilia- 
tion commission, or if one party refuses to accept the decision of the 
commission, obligatory jurisdiction is conferred on the Court, which is to 
decide ex aequo et bono unless this course is opposed by a party.’ 


Interest in the future of the Court has recently been manifested in other 
countries also. In an address on September 12, 1943, the Secretary of State 


2 For the text, see 69 Gaceta Oficial de Venezuela (1941), pp. 133,822-133,825. 
3 For the text, see ibid., pp. 130,837 and 130,968. 

4For the text see 2 Libro Amarillo de Venezuela, 1941, p. 42 

5 Translation from 202 League of Nations Treaty Series, p. 97. 

6 Tbid., p. 121. 

75 Revista Argentina de Derecho Internacional (2d ser., 1942), pp. 493-504. 
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of the United States of America declared that “‘disputes of a legal character 
which present a threat to the peace of the world should be adjudicated by an 
international court of justice whose decisions would be based upon applica- 
tion of principles of law,’’ and he announced that attention was being given 
to ‘‘the extent to which the existing court of international justice may or may 
not need to be remodelled.” ® The Moscow Declaration of October 30, 
1943, opens a prospect for the future of the Court by its emphasis on “‘the 
necessity of establishing at the earliest practicable date a general inter- 
national organization . . . for the maintenance of international peace and 
security.” 

In unofficial quarters interest in the Court continues unabated. The 
Inter-American Bar Association, meeting at Rio de Janeiro on August 7-12, 
1943, adopted a resolution declaring that ‘‘the Permanent Court of Inter- 
national Justice should be maintained with the modifications necessary to 
adapt its Statute to changed circumstances and to the exigencies of the 
international community. In particular, there should be preserved in its 
organization, as at present, the fundamental democratic principle of judicial 
independence and of the separation of the judicial, legislative and executive 
branches.” !© On August 24, 1943, the Section of International and Com- 
parative Law of the American Bar Association resolved that ‘“‘any post-war 
international settlement should make provision for an international court of 
justice with a compulsory jurisdiction of legal issues and should continue the 
present Permanent Court with such modification of its Statute as may be 
necessary to adapt it to the new conditions.” 


In 1943 the Carnegie Endowment for International Peace published a 
fourth volume of its series of World Court Reports; this collection, designed to 
make the English texts of the Court’s judgments more readily accessible to 
the profession, has thus been brought up to date. The texts of the basic 
instruments relating to the Court, with information concerning them, have 
recently been re-published in International Conciliation." 

In a competent study published recently the role played by the Court in 
connection with the Minorities Treaties is surveyed, with the conclusion that 
‘rejecting considerations of political expediency or influence”’ it ‘“‘operated 
with scrupulous impartiality as the protector of the rights of minorities,’ and 
“always put the spirit of the law before its letter.’ 


89 Department of State Bulletin (1943), pp. 177, 178. 

® Tbid., p. 309. 

10 This JouRNAL, Vol. 37 (1943), p. 669. 

1 No. 388 (March, 1943). 

2 Jacob Robinson and others, Were the Minorities Treaties a Failure? (New York: 
Institute of Jewish Affairs, 1943), pp. 149-150. 
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THE COORDINATION OF INTER-AMERICAN PEACE 
AGREEMENTS 


By Cuartes G. FENwIck 
Of the Board of Editors 


During the course of some thirteen years, from the Fifth International 
Conference of American States at Santiago in 1923 to the Conference for 
the Maintenance of Peace at Buenos Aires in 1936, the American Republics 
adopted a wide variety of treaties and conventions dealing with the pacific 
settlement of disputes arising between them. These agreements cover all 
of the generally accepted procedures, except that of judicial settlement in 
the sense of submission to a permanent court as distinct from an arbitral 
tribunal. Each of the separate procedures appears to have been adopted 
without any plan of codrdinating it with other procedures, with the result 
that there is duplication and overlapping of provisions and occasionally 
open contradiction. There is no logical progression of obligations so that 
a dispute could, at the initiative of a plaintiff State, go forward from one 
procedure to another until final settlement.! More serious still, the failure 
of a large number of the American States to ratify the various treaties has 
left the general obligation of pacific settlement in a state of complete 
uncertainty.” 

At the Montevideo Conference of 1933 the Mexican Delegation introduced 
a Peace Code which sought to codrdinate in a single instrument the different 
principles and procedures for the maintenance of peace.? The Code was 
drafted with great skill and offered a well-integrated system which closed 
most of the loopholes of evasion left open in earlier treaties. In view, how- 
ever, of the fact that the Code contained a number of novel provisions, the 
Conference did no more than refer it to the American Governments for their 
consideration.‘ 

1 The various inter-American procedures admit of practically interminable delays. The 
reason for this is due, perhaps, not so much to a deliberate drafting of the obligations so as 
to permit evasions as to the lack of progression from one procedure to another and the ab- 
sence of time-limits in the application of the several procedures. 

* Treaties providing for peaceful procedures between the American States come into effect 
between the States ratifying them; but when a later treaty modifies an earlier one it is a 
complicated matter to determine the obligations of a particular State towards twenty other 
States, some of which have ratified one treaty, some another, some neither treaty. See on 
this point the observations of Dr. Luis Anderson in his report on the Mexican Peace Code, 
quoting the words of Dr. Parra Perez at the Buenos Aires Conference of 1936. Pan Ameri- 
can Union, Improvement and Coérdination of Inter-American Peace Instruments, Vol. II, 


p. 127. 
3 For the text, see International Conferences of American States, Supp. 1933-1940, p. 51. 


4 The resolution (XX XV) of the Conference was accompanied by a preamble referring to 
4 
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At the Buenos Aires Conference of 1936 the Mexican delegation presented 
a revised edition of its Peace Code.’ This time the Code was referred to the 
Committee of Experts for the Codification of International Law, with in- 
structions to take it into consideration, among other proposals, in preparing 
the project on the codrdination of American peace instruments which the 
Committee was called upon to undertake for presentation at the coming 
conference at Lima in 1938.6 The Committee of Experts revised the Code 
and presented it to the Lima Conference, accompanied by two separate 
reports, a briefer one by the Committee itself and a more detailed one by 
Dr. Luis Anderson, a member of the Committee.’ 

In addition to the Mexican Code the Lima Conference had before it a 
project presented by the United States delegation under the title: Treaty 
of Consolidation of American Peace Agreements.’ The American project 
not only sought, like the Mexican one, to bring the various procedures to- 
gether in a single instrument, but it introduced a number of novel features 
looking to the improvement of the procedure of conciliation around which 
the project centered. The project, however, contained no reference to a 
definition of aggressor, an inter-American court of justice, and other pro- 
visions of the Mexican code which went beyond existing agreements. 

The Lima conference, like those that preceded it, was unable to come to 
a conclusion upon the matter. The result was that the two projects of 
coérdination, as well as numerous other projects for the improvement of the 
existing procedures of pacific settlement and for the creation of an American 
League of Nations and an Inter-American Court of Justice were referred to 
the International Conference of American Jurists with instructions to pre- 
pare a report upon the subject for submission to the Bogoté conference 
scheduled for 1943.° As a last step, the Governing Board of the Pan Amer- 
ican Union, foreseeing the difficult problem with which the International 
Conference of American Jurists would be presented and the limited time 
available for the study of the great variety of projects, called upon the 
Inter-American Juridical Committee to undertake the preparation of a 
codrdinated peace agreement, to be submitted to the American Govern- 


“the advantages which would be offered by the concentration and arrangement in a single 
instrument of all the provisions scattered throughout different treaties and other pertinent 
principles for the prevention and peaceful settlement of international conflicts”; ibid. 

5 For the text, see Pan American Union, Improvement of Peace Instruments, Vol. II, 
p. 84. 

6 Resolution (XXVIII), Code of Peace, International Conferences of American States, 
1933-1940, p. 161. 

7 Improvement of Peace Instruments, Vol. II, pp. 121, 124. 

8 For the text of the project, see Report of the Delegation of the United States of America 
to the Eighth International Conference of American States, p. 193. 

* Resolution (XV), Perfection and Coérdination of Inter-American Peace Instruments, 
International Conferences of American States, 1933-1940, p. 244. 
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ments for observation and comment prior to its submission to the Conference 
of American Jurists.’° 

A preliminary inquiry might be made whether, under the circumstances, 
it is desirable to seek to codrdinate the existing peaceful procedures of the 
American States when it is still uncertain what is to be the character of post- 
war international organization. Obviously the development of interna- 
tional law which may be expected to follow a stronger system of collective 
security, as well as the reéstablishment of the Permanent Court of Inter- 
national Justice with obligatory jurisdiction over a wider field, must have 
both direct and indirect effects upon the nature and application of whatever 
procedures for the settlement of disputes the American States may under- 
take to adopt. Moreover, the regional system of inter-American relations, 
in the field of law as well as that of politics, must in the future be more 
closely integrated with the universal system than was the case during the 
two decades between the first World War and the second. For the present, 
therefore, only tentative conclusions can be arrived at, and the only justi- 
fication for the preparation by the Juridical Committee of the draft of a co- 
ordinated treaty, apart from meeting the request of the Governing Board 
of the Pan American Union, is the possible clarification of the problem so 
that a decision may be taken upon it when the appropriate time comes. If 
the general international organization to be created at the close of the war 
should develop gradually from the practical experience of the United Nations, 
the integration of the inter-American regional system with the universal 
system may proceed by equally slow stages, without calling for radical 
changes in established procedures; and on the other hand it is possible that 
the recent development of the inter-American system may have to be modi- 
fied greatly if the new international organization takes on at once a highly 
organized institutional character. With this caution, some considerations 
may be offered with respect to the general content of a treaty for the co- 
ordination of peaceful procedures between the American States. 

Obviously the first article of a consolidated treaty must lay down the 
obligation of peaceful settlement in unconditional terms. The provisions of 
the Gondra Treaty of 1923 in this respect are now out of date. Article | 
of the Gondra Treaty, after setting forth the obligation of submitting con- 
troversies to investigation, pledges the contracting parties not to begin 
mobilization or concentration of troops on the frontiers of the other party 
during the time the procedure provided for in the treaty is in progress. 
The exception is inconsistent with the pledges of pacific settlement contained 
both in the Treaty for the Renunciation of War of 1928 and in the Anti- 
War Treaty of 1933 and it is even more inconsistent with later resolutions 


10 Letter of May 7, 1943, enclosing a report of the Committee of the Governing Board on 
the Codification of International Law presented under date of March 19. The views ex- 
pressed in the present article are no more than the personal observations of the writer, and 
they do not necessarily reflect the views of the other members of the Juridical Committee. 
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and declarations of inter-American conferences and consultative meetings." 
The existing state of international law may not make it feasible to insist 
upon arbitration or judicial settlement for all disputes; but in every case 
the alternative to arbitration or to judicial settlement must be a resort to 
conciliation, or to some other special procedure. Measures of self-help by 
either of the parties in controversy must be made illegal under all conditions 
and circumstances, even if it may be necessary on occasion to maintain the 
status quo pending the adoption of new rules of international law.” 

A novel procedure was proposed at the Buenos Aires Conference of 1936 
which resulted in a treaty for ‘‘The Prevention of Controversies.’’ This 
procedure, put forward and ably urged by the Chilean delegation, had two 
chief objects in view: first, the study of the causes of future difficulties or 
controversies, and secondly, the proposal of appropriate measures for 
obtaining compliance with treaties in force between the respective parties. 
Permanent bilateral mixed commissions were to be appointed to carry out 
the assigned functions. The proposed procedure met with considerable 
opposition in the subcommittee which considered it; and the fact that the 
treaty has not been put into effect would appear to indicate that on more 
mature consideration the American Governments are of the opinion that the 
functions assigned to the proposed commissions can best be left to the 
respective foreign offices.'* The subsequent adoption by the consultative 
meeting of Foreign Ministers at Habana of a resolution recommending the 
organization of a committee for the purpose of insuring the prompt solution 


11 Both treaties clearly ban all wars except wars of self-defense. But in case reliance upon 
Secretary Kellogg’s note of June 23, 1928, should lead to too broad an interpretation of self- 
defense, the terms of the Convention to Coérdinate, Extend, and Assure the Fulfillment of 
Existing Treaties, adopted at Buenos Aires in 1936, appear to subject the decision of a par- 
ticular State to the collective public opinion of the consultative meeting of Foreign Minis- 
ters. See below, note 43. The declaration (X XI) on Continental Solidarity in Observance 
of Treaties, adopted at the meeting of Foreign Ministers at Rio de Janeiro in 1942, reaffirms 
the applicability of the procedure of consultation in the event of the alleged violation of a 
treaty between American States resulting in a threat to the peace. Pan American Union, 
Report on the Third Meeting of the Ministers of Foreign Affairs of the American Republics, 
p. 50. 

12 It is frequently said that if there is to be peace between nations a peaceful solution must 
be found for every controversy. If so, the maintenance of the status quo may be at times the 
necessary solution of a controversy between States, just as it frequently is between individu- 
als pending remedial action by the legislative organ of the State. See below, n. 43. 

18 The discussion of the Chilean project by the First Commission on the Organization of 
Peace may be found in the Diario of the Conference, December 18, 19, 1936. In answer 
to the reporter’s objections and those of others, reference was made by the Chilean delegate 
to the similar commissions established in commercial treaties between Chile and other States 
and to the Canadian-United States Joint High Commission. Actas of the Conference, p. 
162. 

While two-thirds of the American States have ratified the Treaty for the Prevention of 
Controversies, none of them, to the knowledge of the Pan American Union, have under- 
taken to designate the members of the bilateral mixed commissions called for by the treaty. 
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of disputes and of suggesting the measures and steps conducive to a settle- 
ment would suggest that a small permanent committee was regarded as 
preferable to the numerous bilateral mixed commissions.'4 

The old and established procedure of good offices and mediation, in ac- 
cordance with which a third government, friendly to both parties, offers 
its aid in effecting the settlement of a controversy between two states, was 
given a definite legal character by the Hague Conferences of 1899 and 1907, 
and the American governments, being signatories of the Convention of 1907, 
have always recognized that procedure as part of their own inter-American 
system.!© But a new and distinct form of the procedure was introduced by 
the Brazilian delegation at the Buenos Aires Conference of 1936 and was 
incorporated into the Inter-American Treaty on Good Offices and Media- 
tion.’ Strictly speaking the procedure set forth in the treaty is not so 
much “mediation,’’ which contemplates the intervention of third States, as 
a simple and ready method of conciliation, in which the mediator, a private 
individual selected from a general list or panel composed of persons pre- 
viously designated by the American governments as eminently fitted for 
the task, undertakes to bring the two parties to agree upon a peaceful settle- 
ment. No provision is made for a report by the mediator, and the discussions 


14 This resolution (XIV), entitled ‘‘The Peaceful Solution of Conflicts,”’ has also not yet 
been put into effect. It calls for a committee of five members to be organized by the Pan 
American Union. The following countries were selected to designate members to the com- 
mittee: Argentina, Brazil, Cuba, Mexico and the United States. But because of the reser- 
vations made by a number of governments, it was not found advisable to proceed with the 
actual organization of the committee. For the steps taken to carry out the resolution, see 
Reports of the Special Committee of the Governing Board of the Pan American Union, ap- 
proved October 2, December 4, 1940, January 8, 1941. 

18 The term ‘‘mediation”’ appears as far back as the Treaty of Perpetual Union signed in 
1826 at the close of the Congress of Panama. International Conferences, 1889-1928, p. 
XXIV. The traditional procedure of good offices and mediation formed part of the Treaty 
on Compulsory Arbitration signed at the Second International Conference of American 
States at Mexico City in 1902. Jbid., p. 100. A resolution (XXXVI) on Good Offices and 
Mediation, was adopted at Montevideo in 1933, to the effect that it should never be deemed 
an unfriendly act for any State or States to offer their good offices or mediation. The proviso 
is added that the method of settlement shall not be applicable when other methods of peace- 
ful solution provided for by the treaty shall have begun to function. Jbid., 1933-1940, p. 
65. Article 5 of the General Convention of Inter-American Conciliation gives indirect rec- 
ognition to the procedure by a provision that nothing in the convention should preclude the 
tender of their good offices or their mediation by the contracting parties “on their own mo- 
tion or at the request of one or more of the Parties to the controversy,” provided the pro- 
cedure of conciliation is not in progress. Jbid., 1889-1928, p. 456. The United States draft 
Treaty of Consolidation of American Peace Instruments, changes the negative provision of 
the Conciliation Convention into a positive provision that the contracting States “have 
authority” to interpose by way of tendering their good offices and mediation. 

16 For the text of the treaty, see International Conferences, 1933-1940, p. 199. Fifteen 
governments have ratified the treaty and nine of these have communicated to the Pan Ameri- 
can Union their designations for the panel of mediators. Thus far there is no record of use 
being made of the panel in an actual case. 
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are conducted in the presence of representatives of both parties, with the 
mediator acting as chairman. The chief argument made for the procedure 
at the Buenos Aires Conference was that by its informal character it was 
adapted to disputes which governments might prefer to settle without the 
publicity attending the presentation of a case before a formally organized 
commission or tribunal.!7 The procedure should, therefore, be regarded 
rather as a continuation of diplomatic negotiations; and if time limits were 
placed upon recourse to it, it need not unduly delay a definite settlement of 
the case by the procedures of conciliation and arbitration. 

The procedure of conciliation became part of the peace machinery of the 
American States at the time when the influence of that procedure at Geneva 
was at its height.!* The Gondra Treaty of 1923, following in the line of the 
Wilson-Bryan Treaties for the Advancement of Peace, limited itself to in- 
vestigation only, not excluding the possibility that the investigation might 
extend to questions of law as well as questions of fact, but making no pro- 
vision which would permit the commission of investigation to include in 
its report suggestions for a just and equitable settlement of the dispute.!® 
This deficiency was made good by the General Convention of Inter-Amer- 
ican Conciliation of 1929, in which the commissions of inquiry of the Gondra 
Treaty were given “conciliatory functions.” *° Investigation and concilia- 
tion may therefore be developed as a single procedure, although it may 
be desirable to divide the report of the commission of investigation and con- 
ciliation into two separate parts, the one setting forth the facts of the case 
and the other the bases for an equitable settlement of the controversy. 

Arbitration became a part of the inter-American system with the signature 
of the General Treaty of Inter-American Arbitration in 1929, at the close of 
the Washington Conference on Conciliation and Arbitration.2!_ The treaty 
follows the traditional lines, modifying slightly the phrasing of the Taft 
treaties of 1911 with respect to disputes recognized as suitable for submis- 
sion to arbitration and specifying them more exactly by a reference to the 


17 Diario of the Conference, December 18, 1936, pp. 147 ff. In the original Brazilian 
project the provisions for good offices and mediation were part of a larger scheme providing 
for consultation and coéperation in case of aggression, with condemnation of the aggressor. 
These latter were eliminated by the committee in charge on the ground that they were al- 
ready taken care of by other conventions approved by the committee. While the treaty 
combines the two procedures of good offices and mediation, the reporter of the committee 
(Sr. Soto del Corral) emphasized the distinction between the two, “good offices’”’ being the 
offer of friendly assistance in the settlement of a dispute and “mediation” being the act of 
giving such assistance. Jbid., p. 148. See also on this point, Hackworth, Digest of Inter- 
national Law, Vol. VI, 24 ff., where the recent practice of the United States is set forth. 

18 See Habicht, Post-War Treaties for the Pacific Settlement of International Disputes, 
pp. 1001 ff.; Oppenheim (sixth ed., by Lauterpacht), Vol. II, pp. 12 ff.; C. C. Hyde, ‘‘The 
Place of Commissions of Inquiry and Conciliation Treaties in the Peaceful Settlement of In- 
ternational Disputes,’”’ British Year Book of International Law, Vol. X (1929), p. 96. 

19 For the text of the treaty, see International Conferences 1889-1928, p. 285. 

Thid., p. 455. 41 Tbid., p. 458. 
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four classes of legal disputes listed in Article 15 of the Covenant of the 
League of Nations and in Article 36 of the Statute of the Permanent Court 
of International Justice. Exception is made of disputes which are within 
the domestic jurisdiction of the parties and which, it is said, ‘“‘are not con- 
trolled by international law,” together with disputes affecting the interest 
or referring to the action of a State not a party to the treaty.” 

An initial problem arises to determine the respective fields to which the 
two procedures of conciliation and arbitration should be made applicable 
in a codrdinated treaty. Neither the Mexican Peace Code nor the United 
States Treaty of Consolidation attempts to give priority to one procedure 
over the other, both qualifying the obligation of arbitration in the case of 
“‘juridical’’ disputes by a provision permitting the parties to submit the 
dispute to the alternative procedure of conciliation.” This is to fail to take 
into account the fundamentally different character of the two procedures 
and to weaken greatly the authority of international law. Assuming that 
a particular controversy is in fact juridical in character, that it is ‘‘suscep- 
tible of decision by the application of the principles of law,” there is no reason 
why it should not be so settled. If the controversy is of relatively little 
importance the parties have still at their disposition the informal procedure 
of continuing their negotiations in the presence of a mediator, in accordance 
with the provisions of the Treaty on Good Offices and Mediation. 

If, then, the two procedures of conciliation and arbitration are to be 
codrdinated in a single instrument, so as to secure the necessary progression 
from one to the other, it would seem preferable to put arbitration in the 
foreground, and to make it definitely obligatory in the case of the disputes 
specified as suitable for submission to arbitration. Limited as the scope of 
these disputes may prove to be, the submission of them to arbitration, or it 
may be to the alternative of judicial settlement, maintains the principle of 
the priority of the rule of law and also points to the necessity of developing 
clearer and more explicit rules of international law as the basis of a wider 
application in the future.*® 

22 In addition to the exceptions formally set forth in the treaty reservations were entered 
by as many as thirteen States, most of which, however, deal with denial of justice in relation 
to pecuniary claims. 

23 This recognition of conciliation as an alternative procedure is also present in the General 
Act for the Pacific Settlement of International Disputes, signed at Geneva in 1928, but in the 
General Act the procedure of conciliation is offered as an optional preliminary procedure, fail- 
ing which resort to arbitration or to judicial settlement becomes obligatory. 

*4 The General Treaty of Inter-American Arbitration makes clear the necessity of exhaust- 
ing diplomatic negotiations before an appeal to arbitration is permissible. For the contro- 
versy over this technical point in connection with the Statute of the Permanent Court of In- 
ternational Justice, see Hudson, Permanent Court of International Justice, 366. 

25 The Covenant of the League of Nations, Article 13, did no more than obligate the mem- 
bers of the League to submit to arbitration (subsequently to judicial settlement as well) 
disputes which they might recognize to be ‘‘suitable for submission to arbitration.” The 
Statute of the Permanent Court solved the problem by providing for an optional acceptance 
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The Washington Treaty of 1929 binds the parties to submit to arbitration 
disputes which are “juridical in their nature by reason of being susceptible 
of decision by the application of the principles of law.’”’ The debatable issue 
centers around the phrase “‘ principles of law.’ It is not time, the argument 
runs, to discard the familiar distinction between legal and political disputes, 
or juridical and non-juridical? Have we not come to the point where it 
must be recognized that all disputes are justiciable if the parties are willing 
to submit them to judicial settlement? Are there not general principles of 
justice, of equity, applicable to any and every dispute, and are these princi- 
ples not in a true sense “‘principles of law’’? Is not international law a 
‘““complete”’ system covering the whole field of the rights and duties of states, 
so that if there is an honest intent to renounce the use of force any and every 
controversy becomes justiciable? 2° 

The questions go obviously to the very root of international law and they 
have been exhaustively discussed both in connection with efforts to extend 
the scope of arbitration and particularly in connection with the jurisdiction 
of the Permanent Court of International Justice.2?7_ The problem which 
they raise is a political as well as a legal one. While the case may be con- 
clusively argued from the point of view of doctrine and of logic that there is a 
juridical solution for every controversy and that any compromise with an 
all-inclusive obligation to submit controversies to such a solution is to make 
concessions to an arbitrary nationalism, yet the fact is that governments are 
not yet willing to accept such an obligation, and account must be taken of 
that fact. Conceding that international law is a comprehensive system and 
that it extends to the whole field of international relations, subjecting certain 
activities of States to uniform rules and leaving other activities to the free 
decision of the individual State; conceding, moreover, or rather insisting that 
it would be preferable to submit any particular controversy to the general 
principles of international law rather than to continue to recognize the right 
of the individual State to take the law into its own hands, it still remains true 


of compulsory jurisdiction; but even then the signatories were allowed to enter reservations 
as to certain types of disputes. By the inter-American treaty of 1929 the parties “bind 
themselves” to submit to arbitration the specified kinds of controversies, but the exceptions 
and reservations accompanying the obligation reduce it in fact to a very limited scope. 

26 The classical statement of the argument is to be found in Lauterpacht’s treatise on The 
Function of Law in the International Community. Antedating Lauterpacht’s challenging 
study were numerous discussions of more restricted aspects of the problem. See, in par- 
ticular, Proceedings of the American Society of International Law, 1924, pp. 44, 57, 126. 
More recently, the problem is considered in a careful and provocative study by Hans Kelsen, 
“Compulsory Adjudication of International Disputes,” this JourNaL, Vol. 37 (1948), p. 
397. 

27 See, in particular, a careful analysis of the scope of arbitration under the Washington 
Treaty of 1929 by J. B. Whitton and J. W. Brewer, “The Inter-American Treaty of Arbitra- 
tion,” this JouRNAL, Vol. 25 (1931), p. 447. For a discussion of the problem in connection 
with the Permanent Court of International Justice, see Hudson, op. cit., § 428, ‘Scope of 
jurisdiction under Article 36.” 
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that many of the rules of international law are so general in character as to 
leave too much to the opinion of the court when matters of vital national 
interest are at stake.2* While it is true that if the parties are willing to 
arbitrate there is no dispute to which a court could not apply the general 
principles of justice and equity, it does not follow that the unwillingness of 
one of the parties to arbitrate is due merely to a desire to have its own way 
against the claims of justice and equity. The codification of international 
law must be carried very much further before States will be willing to rely 
upon the judgment of an arbitral tribunal or of a court of justice to decide 
matters relating to self-defense, to the status of aliens within its territory, 
to the obligation of treaties in cases where there has been a fundamental 
change of circumstances, to questions of economic relations, competition for 
raw materials and foreign markets, and other vital national interests. The 
gap between the general principles applicable in such cases and the specific 
application of the principles to the particular facts is still too wide to be filled 
by the discretion of an arbitral tribunal, and doubtless for some years even 
by the discretion of a permanent court of justice.?° 

Such questions are non-juridical not because there are no rules of inter- 
national law applicable to them, but because the rules are still awaiting 
greater clarification than it has been found possible to give to them of recent 
years. The efforts made by the League of Nations and by the inter-Ameri- 
can conferences and commissions to codify international law have not ex- 
tended to those fields. It is to be expected that the successful establishment 
of a new international organization having as its primary object the ‘‘ wider 
and permanent system of general security” called for by the Atlantic Char- 
ter, and reaffirmed in recent statements of the Allied Powers, will in due time 
lead to the abandonment of the most rigidly maintained reservations to the 
jurisdiction of arbitral tribunals or courts of justice. Until that time comes 
it would seem wiser, however, not to insist in all cases upon a settlement by 
“principles of law,” as the phrase is used in the General Treaty of Inter- 
American Arbitration, but to offer arbitration and conciliation as alternative 
methods, provided only that it is made clear and definite that all disputes 
without exception must be submitted to one or other of the two procedures, 
and that conciliation shall not leave the aggrieved party without hope of a 


28 The subject is discussed exhaustively by Lauterpacht, op. cit., Part II, who arrives at 
the conclusion that in so far as the doctrine of the limitation of the international judicial 
function rests upon the supposed non-existence of legal rules applicable to disputes, it is 
“contrary to generally accepted principles of positive municipal law and of general juris- 
prudence.” 

29 This is not to deny that governments have on occasion taken advantage of the distinc- 
tion between juridical and non-juridical disputes to avoid submitting to arbitration disputes 
which were readily susceptible of decision ex aequo et bono, that is, by general principles of 
justice. But as a practical matter something must be left to the good faith of governments 
and to the influence of the public opinion of the community, without which no system of 
peaceful settlement could in any case be effective. 
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remedy by way of the legislative action of the organized community of 
nations.*° 

The exceptions from the obligation to arbitrate set forth in Article 2 of the 
Washington Treaty are phrased in somewhat unusual terms. The contro- 
versies to be submitted to arbitration must, in the first place, not include 
“those which are within the domestic jurisdiction of any of the parties to the 
dispute and are not controlled by international law.” The particle ‘‘and”’ 
appears to connect two distinct conditions. Some special question, such 
as the status of aliens, might be a domestic question, but if it were regulated 
by treaty, then it would be subject to arbitration in respect to the obligations 
of the treaty.*1. The phrasing of the General Act of Geneva, of 1928, would 
be clearer: ‘“‘ Disputes concerning questions which by international law are 
solely within the domestic jurisdiction of States.”’ By “international law”’ 
is here meant general international law, the rights enjoyed by all states, 
which they may limit and restrict by special treaty if they choose. While 
the reservation, as stated in the form of the Geneva General Act, would seem 
to be adequately covered by the description of ‘‘questions of juridical 
character’’ in Article 1 of the treaty, governments will probably demand that 
it be continued in order to insure that certain matters which they believe to 
be questions within their domestic jurisdiction shall be considered so what- 
ever any other state may think to be the rule of international law. The 
separate reservations with which the Washington Treaty is encumbered make 
clear the desire of the parties that there shall be no misunderstanding of the 
domestic character of the questions specified. Obviously it can not be hoped 
to eliminate these reservations until greater progress has been made in the 
codification of those branches of international law which determine the rights 
and duties of the parties in the subject matter of the reservation. 

The second reservation of Article 2 relates to controversies ‘‘ which affect 


80 The sharpness of Lauterpacht’s attack upon the procedure of conciliation (op. cit., Chap. 
XII) is chiefly due to the assumption that because the parties are not bound to accept the 
recommendations of the commission of conciliation the procedure represents only an attempt 
at settlement rather than a final and binding settlement. The answer lies in the extent to 
which we can look forward to the development of new rules of international law to meet the 
needs of justice. A static international law would be equally inadequate to hold States to 
an all-inclusive obligation of judicial settlement. 

| The phrase “not controlled by international law”’ has also been interpreted to mean 
that a particular question was outside the scope of international law. Strictly speaking, if 
a question is actually “within the domestic jurisdiction of any of the parties,” international 
law recognizes it to be there. What is meant is that there are no general rules of interna- 
tional law upon the particular subject, so that each State is left to handle the matter as its 
own national interests dictate. See the article by Whitton and Brewer cited in note 27. 

® An inter-American code covering the responsibility of the state in cases of contract and 
tort is an outstanding example of the need of progress in the development of specific rules as 
a condition of extending the jurisdiction of arbitral tribunals. The Committee of Experts 
tried its hand at formulating such a code in the weeks preceding the Lima Conference of 
1938, but without success. See E. Borchard, ‘‘The ‘Committee of Experts’ at the Lima 
Conference,” this JouRNAL, Vol. 33 (1939), pp. 269, 272. 
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the interest or refer to the action of a State not a party to this treaty.” In 
spite of the traditional character of the reservation as to the interest of a third 
state, it would seem that the time has come to recognize a distinction be- 
tween direct and indirect interest, and to provide that if the interest is direct 
the third state shall be given the right to intervene in the proceedings. If it 
does not choose to intervene the parties in controversy should be able to pro- 
ceed between themselves. Even where a right of intervention by a third 
state exists but is not exercised the award of the tribunal would still not have 
binding force except between the parties to the case. As for the reservation 
with reference to the action of a state not a party to the treaty, here again it 
would seem that the combination in the third state of the right to intervene 
in the proceedings and the fact of not being bound by the decision if it does 
not intervene should be sufficient protection for it.*4 

One of the chief legal obstacles to the practical effectiveness of a treaty of 
arbitration has been the necessity of a preliminary agreement between the 
parties in each separate case to have recourse to the procedure. If the par- 
ties to an arbitration treaty are to reserve the right to enter into a second 
treaty defining the terms under which they will carry out the first treaty, 
then the pledges of arbitration may become meaningless; if they do not re- 
serve that right they may find themselves called upon to arbitrate a dispute 
which they do not regard as justiciable. Article 4 of the General Treaty of 
Inter-American Arbitration provides that the parties shall formulate by 
common accord a “‘special agreement”’ defining the subject matter of the 
controversy and other details of the procedure, and that if an accord has not 
been reached with regard to the agreement within three months, the agree- 
ment shall be formulated by the court.*® It is not clear whether this provi- 
sion takes away from the parties in controversy the right to decide in each 
case whether the particular dispute is or is not a “‘juridical’”’ dispute under 
the terms of Article 1 of the treaty, a right which, under the existing state of 
international law, it is necessary to recognize in spite of obvious objections. 


33 Article 62 of the Statute of the Permanent Court of International Justice provides that: 
‘Should a State consider that it has an interest of a legal nature which may be affected by 
the decision in the case, it may submit a request to the Court to be permitted to intervene as 
a third party.” 

4 The interpretation of the reservation by Judge Hughes, bringing the Monroe Doctrine 
within the exception as relating to the action of a non-American state, seems somewhat 
strained. Pan American Peace Plans, p. 32. In any case there are more direct ways, if 
need be, of excluding a dispute involving the Monroe Doctrine. 

35 In depositing its ratification of the treaty on April 16, 1935, the United States entered an 
understanding, made a part of the ratification, ‘‘that the special agreement in each case shall 
be made only by the President, and then only by and with the advice and consent’ of the 
Senate, provided two-thirds of the Senators present concur.” President Taft’s problem of 
1911 was still unsolved. 

On the subject of the special agreement called for by the treaty, see R. R. Wilson, ‘‘ Clauses 
relating to reference of disputes in obligatory arbitration treaties,” this JouRNAL, Vol. 25 
(1931), p. 469. 
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An arbitral tribunal, created for the occasion and possibly having no expe- 
rience in the application of rules of international law, is not likely to be ac- 
cepted as an appropriate body to determine so vital a question as the ju- 
ridical character of the controversy before it. With the establishment of an 
inter-American court of justice or with the general acceptance of the Statute 
of the Permanent Court of International Justice, the rule of Article 36 of 
the Statute of the Permanent Court may be followed, leaving to the court 
the decision of a dispute as to its jurisdiction. 

The Washington Treaty of 1929 made provision for the designation of the 
arbitral tribunal by agreement of the parties or, in the absence of an agree- 
ment, by the nomination by each party of two arbitrators who should in turn 
select the fifth arbitrator. It would seem desirable to facilitate the selection 
of the arbitral tribunal by creating a permanent panel of American jurists 
after the manner of the Hague Permanent Court of Arbitration. In spite 
of the exaggeration involved in the use of the term ‘‘Court”’ to describe the 
Hague panel, there is no doubt but that the list of distinguished jurists com- 
posing the Hague panel did much to encourage resort to arbitration and to 
facilitate the selection of the various tribunals.** Whether the proposed in- 
ter-American panel need be continued if a permanent court of justice should 
be established is a question which can await the decision of the American 
states in regard to such a court. In the meantime the list of American jur- 
ists could only inspire confidence in the outcome of a resort to arbitration. 

Failing reference of a dispute to arbitration, by reason of the fact that it is 
claimed by one of the parties to be non-juridical in character, the procedure 
of investigation and conciliation must immediately become the obligatory 
alternative. How is the commission of investigation and conciliation to be 
organized? Here we find the provisions of the Anti-War Treaty of 1933 and 
those of the Additional Protocol of 1933 in direct conflict. The Gondra 
Treaty of 1923 had contemplated the establishment of a Commission of 
Inquiry of five members to be chosen at the time the controversy should 
arise.*7_ The Washington Convention of 1929 added conciliatory functions 
to the procedure of investigation, but left the organization and temporary 
character of the commission unchanged. Four years later, at Rio de Janeiro, 
the Anti-War Treaty, without making any specific reference to the Gondra 
or the Washington treaties, undertook to lay down new provisions for the 
creation of conciliation commissions, suggesting that the supreme courts of 
justice of the different governments might be designated preferentially to 
discharge the duties of the conciliation commission. No change, however, 
was made in the plan of selecting the commission at the time of the contro- 

3% See M. O. Hudson, ‘The Permanent Court of Arbitration,” this JourRNaAL, Vol. 27 
(1933), p. 440. The panel here proposed might also be made to serve for the establishment 
of commissions of investigation and conciliation. See below, note 40. 

37 The two so-called “‘permanent’’ commissions established by the Gondra Treaty (Art. 


IIT) were merely diplomatic bodies whose functions were limited to receiving from the parties 
in controversy the request for a convocation of the actual commission of inquiry. 
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versy. Less than three months later, however, on December 26, 1933, the 
Additional Protocol to the General Convention of Inter-American Concilia- 
tion was signed at Montevideo, abandoning the system of creating commis- 
sions when the occasion for them should arise and providing for permanent 
commissions, the appointed members of which were to be designated at the 
time of the deposit of the ratifications of the protocol and the fifth members 
to be chosen by the procedure of the Gondra Treaty.** No terms were fixed 
for the commissions, so that, although nominally permanent, the appointed 
members could be changed from time to time in order that they might con- 
tinue to reflect the confidence of the different governments. 

Thus far (December, 1943) only twelve of the American States have rati- 
fied the Additional Protocol, and, in the absence of a provision as to the 
priority to be given to one treaty over the other, there is an open conflict 
with the obligations of the Anti-War Treaty, ratified by all but one.*® Tak- 
ing the Additional Protocol on its merits, however, it would seem undesir- 
able to continue the system of permanent conciliation commissions. Present 
confidence in the membership of a commission of investigation and concilia- 
tion would be an almost essential condition of its effectiveness; and while a 
government could change the personnel of its permanent commission if it 
saw fit to do so, the impression created by such changes might at times not 
be a good one. It would seem better to retain the original character of the 
commissions as bodies created for the settlement of controversies as they 
arise, and to facilitate the designation of the personnel of the commissions 
on such occasions by providing that they should be chosen by preference 
from the same permanent panel of jurists created to facilitate the selection 
of arbitration tribunals.*® 

If the procedure of investigation and conciliation is to be an obligatory 

38 For the text of the Protocol, see International Conferences, 1933-1940, p. 120. The 
Pan American Union is called upon to initiate measures to bring about the nomination of the 
fifth member of the commission in accordance with the provisions of the Gondra Treaty. 
The task has proved to be a singularly difficult and complicated one. Seven governments 
have appointed their respective members to the commissions, making twenty-one bilateral 
commissions, but only two of these (1943) have been constituted by the designation of fifth 
members. ‘If all countries were to ratify the Protocol and appoint their respective mem- 
bers and all commissions became established, the number of commissions would amount to 
219” (data from the Juridical Division, Pan American Union). 

39 In as much as the Protocol is in force between the states which have ratified it and the 
Anti-War Treaty is likewise in force between the same states and others, it would appear 
that in the event of a controversy between the United States, for example, and the Domini- 
can Republic, the matter would be referred to the Permanent Commission of Investigation 
and Conciliation existing between them, whereas in the case of a controversy with Panama, 
a special commission would be created under the Gondra Treaty. 

40 There would seem to be no substantial difference between the qualifications appropriate 
to members of a panel of possible arbitrators and to members of a panel of conciliators. Nor 
does there appear to be any reason why the panel of mediators, established by the Treaty on 
Good Offices and Mediation, should not be the same as the panel of arbitrators and of con- 
ciliators. 
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alternative for all disputes without exception which the parties are unwilling 
to submit to arbitration as being non-juridical in character, it would seem 
that the limitations to the conciliation procedure set forth in Article V of the 
Anti-War Treaty of 1933 should be eliminated.*! The provision excluding 
other limitations was a weak justification for the inclusion of those specified 
under the third and fourth heads. The cornerstone of any future system of 
pacific settlement must be an absolute obligation to submit controversies to 
one or other of alternative procedures. The very fact that a state brings a 
claim against another indicates that the complainant state believes that a 
question of international law is involved; and while the defendant state may 
be permitted to refuse the procedure of arbitration on ground of the uncer- 
tainty attending the rule of international law applicable to the controversy, 
it must at least be willing to submit to an investigation of the circumstances 
of the dispute and to consider the proposals made for an equitable solution 
of it. Unless that much is accepted, the consolidated system of pacific pro- 
cedures would retain the familiar loophole of past treaties. 

But what if the report of the commission of investigation and conciliation 
upon the facts of the case or the recommendations of the commission in re- 
spect to an equitable settlement are rejected by the party which stands to 
lose by the conclusions reached? That leaves the situation in statu quo, 
which obviously has disadvantages. The state in possession of the disputed 
territory or the disputed goods remains in possession; the state which has 
refused redress for a wrong continues to refuse; the state which is engaging in 
objectionable acts continues to engage in them. Nothing can be done by the 
other party because procedure by force is barred. The case is different from 
that of a state which loses in a procedure of arbitration, because in the pro- 
cedure of conciliation the state whose claims are denied has on its side the 
recommendations of the commission of conciliation which confirm the justice 
of its claim. Clearly what is needed is legislative action by the whole com- 
munity, formulating, it may be, a new rule of law upon which a second com- 
plaint could be brought, just as under national law legislatures correct from 
time to time the outworn rules of an earlier generation, and suits can then be 
brought which would hitherto have been fruitless.” 


“t The reservations contained in Article V appear to be astep backward. The reservations 
under (a) and (b) relate to controversies provided for in other treaties and those which the 
parties prefer to settle by other procedures. These might better have been stated not as 
limitations but as general provisions. The limitations under (c) and (d) relate to questions 
within the exclusive competence of each State and to matters which affect the constitutional 
precepts of the parties. The Gondra Treaty, following in the tradition of the Treaties for the 
Advancement of Peace, made no exceptions to the obligation to submit controversies to a 
commission of inquiry. Nor did the Conciliation Convention of 1929 make any exceptions 
when the functions of the commissions of inquiry were extended to include conciliation. 

42 Perhaps it has been the prospect of having things continue indefinitely in statu quo which 
has limited the effectiveness of the procedure of conciliation and made resort to it so infre- 
quent. What is really desired by the complainant state is, as has often been pointed out, not 
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In the absence of such a legislative body what provision is there in inter- 
American relations for the maintenance of peace and justice? It is here that 
the system of consultation established at the Conference for the Maintenance 
of Peace, held at Buenos Aires in 1936, becomes effective. By Article 2 of 
the Convention to Coérdinate, Extend, and Assure the Fulfillment of Exist- 
ing Treaties the High Contracting Parties agree that if an emergency should 
arise affecting their common interest in the maintenance of peace they will 
consult together with the object of assisting, through the tender of friendly 
good offices and mediation, the fulfillment by the American Republics of their 
obligations of pacific settlement.** The Declaration of Principles of Inter- 
American Solidarity and Coéperation, adopted at the same conference, also 
proclaims the principle that ‘‘every act susceptible of disturbing the peace of 
America affects each and every one of them (the American Republics), and 
justifies the initiation of the procedure of consultation ”’; “* while the declara- 
tion on Continental Solidarity in Observance of Treaties, adopted at the 
Meeting of Foreign Ministers at Rio de Janeiro in 1942, makes the procedure 
of consultation specifically applicable in the event of the violation of treaty 
obligations.*® 

Obviously the purpose of the system of common consultation is to enable 
the American Republics as a body, acting through their Foreign Ministers, 
to bring the pressure of public opinion upon the States in controversy and to 
assist the parties in reaching a peaceful settlement of the dispute upon bases 
believed by the collective group to be just and equitable. What is to be 
said of the sanction attached to the procedure of consultation by Article 5 
of the Coérdination Convention of 1936? The High Contracting Parties 
agree that if the procedures set forth in the convention should fail and the 
hostilities should break out between the States in controversy, the others 
should “‘through consultation, immediately endeavor to adopt in their char- 
acter as neutrals a common and solidary attitude, in order to discourage or 
prevent the spread or prolongation of hostilities.’ The provision was a 
clear indication at the time that the American States were not ready to 
adopt a system of collective security for their own hemispheric circle; but 
at the same time the numerous loopholes deliberately inserted in the treaty 
made it clear that those of the American States which were members of the 
League of Nations were not willing to abandon their obligations under the 
Covenant.** Subsequent declarations of inter-American conferences and 


so much the enforcement of actual rights as a change in the law, under which new rights 
might arise. 

43 For the text of the Convention, see International Conferences, 1933-1940, p. 192. 

44 Tbid., p. 160. 

45 Report on the Third Meeting of the Ministers of Foreign Affairs, Pan American Union, 
1942, p. 50. 

46 The Delegation of Colombia, in signing the convention, went so far as to say that the 
phrase “‘in their character as neutrals” implied ‘‘a new concept of international law which 
allows a distinction to be drawn between the aggressor and the attacked, and to treat them 
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consultative meetings would appear to have indirectly repudiated the policy 
of neutrality, qualified as it was.47 But more recently the declaration of the 
United Nations, now including more than two-thirds of the American States, 
in favor of the establishment of a new and stronger system of collective 
security, has outdated the provisions of Article 5 of the Codrdination Con- 
vention. It is now clear that consultation between the American states 
can not have its proper effect if it is limited to counsels of peaceful settle- 
ment which are prohibited from distinguishing between right and wrong, 
between the state which observes its obligations under inter-American 
treaties and the state which violates them, between the aggressor and the 
victim of an attack. Consultation must be accompanied by the duty of the 
whole group to determine which of the parties is responsible for the break- 
down of the prescribed procedures of peaceful settlement. 

Public opinion, then, without material sanctions of any kind, remains for 
the present the only means of enforcing the obligations of pacific settlement 
accepted by the American Republics in the various treaties entered into 
since 1923. But with the adoption of the procedure of common consultation 
in the presence of a threat to the peace, collective public opinion becomes 
a far more effective means of securing the observance of obligations of pacific 
settlement than the unorganized public opinion of individual states which 
operated, or rather failed to operate, in the years antedating the procedure 
of consultation. It is to be expected, of course, that the establishment of 
a universal system of collective security, attended probably by sanctions 
of a military or economic character, will apply equally to the American 
states. But without anticipating the changes which such a system will 
introduce, it is possible for the American states to proceed with the develop- 
ment of a unified plan of precedures of peaceful settlement which can readily 
be coérdinated with the universal system when the appropriate time comes. 


differently.”” Progressive and commendable as this declaration was, it can with difficulty 
be reconciled with the terms of the convention or with the ideas of the other delegations at 
the conference. 

47 See, in particular, the Declaration of American Principles, adopted at Lima in 1938, 
International Conferences, p. 309, the declaration on Maintenance of International Activi- 
ties in accordance with Christian Morality, adopted at Panama in 1939, ibid., p. 332, and the 
declaration on Continental Solidarity in the Observance of Treaties, adopted at Rio de 
Janeiro, 1942, Report, p. 50. 
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The current war has been marked by a drastic extension of the practice of 
taking hostages. Ever since antiquity such action has constituted a per- 
missible expedient, as frequent in peacetime as during war. Only recently, 
however, has it become a major weapon of warfare. The contemporary 
experience of total war necessitates a revaluation of the law and practice in 
regard to hostages. German actions in this war have involved such marked 
disregard of international law as to bring into question the entire legal 
foundation of the taking of hostages. 


I 


In earlier times it was sufficient to define a hostage simply as an individual 
given, or as a pledge offered, by, or extorted from, a ruler or ruling group to 
assure a certain course of behavior. But today there must be some ef- 
fectively binding relationship between the individual hostage and the com- 
munity from which he is taken if the treatment accorded him is to influence 
that community’s activities. There have been contemporary distortions 
of the principle of collective responsibility but the principle itself, combined 
with the necessary representative element, remains at the basis of the modern 
practice of taking hostages. 

The practice has along tradition. In ancient times the taking of hostages 
as a precautionary measure against disorder in an occupied region was wide- 
spread. The Romans, in the period of their imperial expansion, demanded 
hostages from the peoples they subjected; they also liked to bring the sons of 
tributary princes to Rome for extended periods of education.!. Often the 
delivery of hostages by one party to another? was demanded as evidence 
of good faith at the conclusion of a treaty or agreement. Hostages were 
given to secure the promise made by the Icelanders in 999 A.D. to King 


1 See as an isolated example of contemporary practice the dispatch by Herbert L. Matthews 
in The New York Times, May 16, 1943, on Afghanistan: ‘‘The Kabul government has a typi- 
cally oriental method of helping to keep the tribes in line. The sons of the chieftains are 
invited to Kabul for schooling. If the chieftain refuses it is a sign of hostility. If, as 
almost always happens, he agrees, the government has hostages who are sometimes kept in 
Kabul for years without being allowed to go home.” 

2 Only where both parties stood approximately on a plane of equality was there a mutual 
exchange of hostages. 


20 


= 


we 


THE TAKING OF HOSTAGES IN THEORY AND PRACTICE 21 


Olaf Tryggvason that they would accept Christianity. They were also 
given by the king of Sweden to insure payment for the island sold to him by 
the Graf Johann von Holstein in 1332.4 The performance of the treaty of 
1174 between William of Scotland and Henry II of England was secured 
by the delivery of high ranking hostages from Scotland.’ In the arbitral 
proceedings of 1351 between Albert the Wise, Duke of Austria, and the town 
of Zurich, Zurich was required to give hostages. Hostages were also taken 
for purposes of reprisal, as in 1347, when, at the surrender of the city of 
Calais to the besieging English forces, Edward III demanded that six 
of the most prominent citizens of the city be sent to him to do with as he 
pleased, if the entire population were not to be killed.” 

In more recent times hostages have been taken in certain general cate- 
gories: to secure the performance of treaties; to force the payment of 
requisitions; to protect, or to gain the return of, individuals held by the 
enemy; for the purpose of reprisals; * to maintain order in occupied territory.°® 

Only where treaties are concerned has the practice been abandoned. The 
Treaty of Aix-la-Chapelle, signed in 1748, which provided for the detention 
of two English lords in Paris until the restoration of Cape Breton to France, 
and the Treaty of 1764 between Great Britain and the Seneca Nation, by 
which the Senecas delivered up three of their chiefs as hostages ‘‘to be well 
treated and restored to them”’ on ‘‘the due performance of these articles, ’’ !° 
mark the last known examples of this species of hostage-taking. In modern 
times treaties have become so complex and cover so wide a variety of sub- 
jects that the exchange of hostages could have little effect on their per- 
formance. In agreements marking the end of a war and a post-war set- 
tlement, where strong measures have been deemed necessary to assure 
compliance, territorial guarantees rather than hostages have been taken." 

* Ascan Lutteroth, Der Getsel im Rechtsleben, Breslau, 1922, p. 197. 

4 Ibid., p. 198. 

5 Tind. 

6 Emmerich de Vattel, The Law of Nations, or the Principles of Natural Law, Bk. II, 

249. 
7™ Cambridge Medieval History, New York and Cambridge, 1932, Vol. VII, p. 349. 

8 Compare with statement which G. F. de Martens based on historical practice as viewed in 
1864: “‘Quoique l’on ne puisse former la liste des cas ou il est permts de prendre des étages, on 
peut observer cependant que cela a lieu surtout pour garantir, 1. la sureté de ceux qu’on envote 
pour traiter de capitulation, 2. l’observation des capitulations et autre conventions militaires, 
3. le paiement des contributions dictées, le traitement humain de ceux qui sur de départ on laisse 
chezl’ennemi . . . 6. comme aussi enfin pour user de représatlles.” Précis du droit des gens 
moderne de l’ Europe, Paris, 1858, Vol. II, p. 283. 

® Under certain circumstances, of course, hostage-taking to force requisition payments or 
for purposes of reprisal will fall under this more inclusive category. 

10G. F. de Martens, Recueil des Principaux Traités, Géttingen, 1791, Vol. I, p. 87. 

" As examples of this more modern practice the English Manual of Military Law cites 
the treaty provision for the surrender of Port Arthur in 1905 according to which all the for- 
tifications and forts on three hills, on the highlands, and on the territory southeast of them 
were handed over to the Japanese army by the Russians ‘‘by way of guarantee’’; and the 
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But throughout the nineteenth century hostages were still taken for other 
purposes. According to the German War Book, ‘Their provision has been 
less used in recent wars, as a result of which some Professors of the law of 
nations have wrongly decided that the taking of hostages has disappeared 
from the practice of civilized nations. As a matter of fact it was frequently 
practiced in the Napoleonic wars; also in the wars of 1848, 1849, and 1859 
by the Austrians in Italy; in 1864 and 1866 by Prussia; in the campaigns of 
the French in Algiers; of the Russians in the Caucasus; of the English in 
their Colonial wars as being the usual thing.”’ * One might go further and 
add to the German list an example taken from the history of the American 
Civil War. Spaight cites the carrying off of hostages from Maryland and 
Pennsylvania by the Confederates, who held them in custody in the South 
for the duration of the war to secure the ‘‘Copperheads”’ against mal- 
treatment." 

These examples notwithstanding, when, toward the end of the nineteenth 
century, the taking of hostages was reported in two major conflicts, pub- 
licists and official opinion generally condemned it. Though their censure 
of the acts of the Germans in the Franco-Prussian War of 1870 and of the 
British in the Boer War of 1899 did not make these acts illegal under inter- 
national law it represented a decided shift in opinion from the complaisant 
acceptance of the taking of hostages that marked earlier commentaries." 
Victoria and Grotius had confined their discussion to the treatment of 
hostages, implicitly accepting the practice and inveighing only against 
extreme penalties to innocent hostages. But in the late nineteenth century 
the problem was nolongersosimple. It had become necessary to distinguish 
between the varied applications of the practice and to evaluate each on its 
individual merits. 

Where the Germans took hostages to maintain order among the civilian 
population no legal objection could be raised. The controversy centered 
about the German practice of placing prominent French citizens on the 
engines of trains, allegedly to avoid their being wrecked by civilians. Of- 
ficial German sources hailed the measure as justified by its success." Con- 
demnation came from two sources. Many who had come to view the entire 
practice of hostages as obsolete challenged it on those grounds. But this 
sort of criticism, though doubtless well-intentioned, proved little more than 
the optimism of its authors. Of more importance, for legal practice now as 


Treaty of 1870 according to which the German army continued its occupation of parts of 
eastern France, handing back sections of the area as the prescribed indemnity payments were 
completed. English Manual of Military Law, London, 1929, par. 461. 

12 J. H. Morgan, The German War Book, being “‘ The Usages of War on Land” issued by the 
Great General Staff of the German Army, London, 1915, p. 119. 

18 J, M. Spaight, War Rights on Land, London, 1911, p. 466. 

14 Tmportant as these opinions may be, international law is, of course, formulated only 
by the actions of states. 1 Morgan, op. cit., p. 120. 
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well as then, was the point made by more responsible quarters, that the 
Germans had allowed no method of differentiating between unauthorized 
civilian terrorists and the legitimate wrecking activities of raiding parties 
or individuals of the armed forces of the belligerent.!° Under cloak of the 
legal technicality of keeping the civilian population in check, the Germans 
had perfected an illegal if effective weapon of warfare against the French 
army. 

For a short time during the Boer War the British Field Marshal, Lord 
Roberts, authorized the placing of enemy civilian hostages on trains for simi- 
lar purposes, but after eight days the authorization was withdrawn. Despite 
its brief duration, however, Lord Roberts did not escape a verbal chastise- 
ment. In the House of Commons James Bryce deplored the fact that 
Lord Roberts had ‘‘no competent legal advisor with him who would have 
prevented him from issuing a proclamation so entirely at variance with the 
recognized authorities on war.”’!7_ The English Manual of Military Law it- 
self states unequivocally: ‘‘Such measures expose the lives of innocent inhab- 
itants . . . and cannot therefore be considered a commendable practice. ’’ !8 

Throughout the nineteenth century, then, the practice of taking hostages 
did not lapse. Yet the Hague Conventions were strangely silent on the sub- 
ject. They went into great detail into the conduct of hostilities, but made no 
mention of hostages. 


II 


The apparent implication of the Hague Conventions that hostage-taking 
had become outmoded was in sharp contrast to the recognition that has 
been accorded the practice in the American, British, and German war 
manuals. Of the western European powers only the French were un- 
realistic enough to call the taking of hostages obsolete. 

The consideration by the British and American manuals of the taking of 
hostages is particularly interesting because both lean on the Hague Conven- 
tions for their theory and their actual wording. That the Germans frankly 
champion the use of hostages is less remarkable in view of their attitude 
toward international law and the Hague Conventions, to which they refer as 
“sentimentality and flabby emotion” that are ‘in fundamental contradic- 
tion with the nature of war and its object.’”’ 1° Although the German govern- 
ment was a signatory to both the Convention of 1899 and that of 1907, its 
War Book deprecates such international agreements ‘‘as absolutely opposed 
to the nature and aims of war.’ 2° The German stand, that fear of reprisals 


6 For this type of criticism see e.g. the English Manual of Military Law, par. 463. 

17 Great Britain, Parliamentary Debates, 4th ser., Vol. 88, 1900, pp. 623-624. 

18 English Manual of Military Law, par. 463. 

19 Morgan, op. cit., p. 54. 

20C. P. T. Andler, ‘“Frightfulness” in Theory and Practice as Compared with Franco- 
British War Usages, London, 1916, p. 116. 
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is the only sanction for the law of war, is quite different from the position 
taken by the English who state: ‘‘ Legitimate warfare is, on the whole at 
least, secured through several means recognized by international law. 
Moreover, it is in the interests of a belligerent to prevent his opponent having 
any justifiable occasion for complaint, because no Power, and especially no 
Power engaged in a national war, can afford to be wholly regardless of the 
public opinion of the world.’ #4 

While jurists were influential in compiling both the American and English 
manuals of war, the German Kriegsbrauch im Landkriege was the work of 
the German General Staff. Unlike the tendency of the civilian to give 
more weight to international conventions and enlightened usage, the mili- 
tarist subordinates everything to his conception of military necessity. Typi- 
cal of this point of view is the statement of General von Hartmann that 
“‘the ‘shackles of a constraining legality’ in the conduct of war only serve to 
paralyze belligerents and postpone the termination of hostilities.’’ ” 

Naturally these opposing standpoints have influenced the provisions re- 
garding hostages in the different manuals of war. The American Rules of 
Land Warfare abandon the narrow definition in Lieber’s Instructions * in 
favor of a brief listing of known practices.** Doubtless this non-committal 
attitude derives from the two-fold fact that American military conflicts have 
not been very frequent or prolonged and that many of them have been pre- 
dominantly naval. 

The British, however, despite a long tradition of naval warfare, have had 
sufficient experience in land engagements to feel the need to take a stand 
on the subject of hostages. They expressly limit the taking of hostages 
to specific situations—to secure proper treatment of (1) wounded and 
sick who are left behind in hostile localities and (2) prisoners who have 
fallen into the hands of irregular troops or of inhabitants who have risen in 
arms.* 

Unlike the British, the Germans have made no attempt to limit the prac- 
tice to specific prescription, nor have they maintained an objective neutrality 
on the subject as have the Americans. Instead the Germans have concen- 
trated on a general defense of hostage-taking, evaluated only in terms of its 


21 English Manual of Military Law, par. 437. 

22 J. W. Garner, German War Code, Comparison of the German Manual of the Laws of 
War with those of the United States, Great Britain, France and with the Hague Conventions 

tespecting the Law and Customs of War on Land, University of Illinois Bulletin, Vol. XV, 

No. 49, Aug. 5, 1918, p. 14. 

23 No. 54: A hostage is ‘‘a person accepted as a pledge for the fulfillment of an agreement 
concluded between belligerents during the war, or in consequence of a war.” 

24 “ Hostages have been taken in war for the following purposes: To insure proper treatment 
of wounded and sick when left behind in hostile localities; to protect the lives of prisoners 
who have fallen in hands of irregular troops or whose lives have been threatened; to protect 
lines of communications by placing them on engines of trains in occupied territory; and to in- 
sure compliance with requisitions, contributions, etc.”” U. 8S. General Staff, Basic Field 
Manual, 1940, par. 539. 25 English Manual of Military Law, par. 464. 
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success. So vague an approach leaves ample excuse for the taking of hos- 
tages wherever expediency may dictate. The German avoidance of any 
declaration as to the limits which are to govern the practice has established 
an elastic criterion that can have no meaning. 

It is in terms of these loopholes left by the German manual that the 
current German practice of hostage-taking is to be regarded. Two problems 
confront interested states: the conditions under which hostages may be 
taken, and their treatment when they are taken. The former is discussed 
above; the development of the law governing the latter seemed for a long 
while to present a logical dilemma. 

As far back as Victoria objection was raised to the killing of hostages, 
provided they, as individuals, remained innocent of any crime.** Grotius 
and Vattel?* reiterated this point.2® A similar position seems to be taken 
by the British in the English manual of war when it is declared that hostages 
are to suffer captivity, not death, if an agreement is violated.*° The 
American General Staff states that ‘‘when a hostage is accepted, he is 
treated as a prisoner of war.’’ *! 

Hall makes much of the question that seems to arise as to the value of 
hostages who, though they may still be taken, may no longer be themselves 
subjected to severe penalties. He feels that the legal taking of hostages 
can be effective only when the entire natural leadership of a people is re- 
moved.” Only in those circumstances will the mere imprisonment of hos- 
tages suffice to compel the desired action or inaction by the population from 
which they are taken. Where a population could not be immobilized in this 
manner, the practice of hostage-taking seemed to have lost its potency and 
hence its justification. Although perhaps the most modern of the writers 
to have taken this stand Hall was not alone in his inclination to regard 

%6 Victoria, On the Law of War, Second Relectio, s. 48. 

27 Grotius, The Law of War and Peace, Bk. III, § 53. 

28 Vattel, op. cit., pars. 260, 261. 

49 See also the proceedings of the 15th annual meeting of the American Society of Inter- 
national Law, April 27-30, 1921, at which it was generally agreed that hostages should 
be treated as prisoners of war and not be put to death, no matter what the purpose for which 
they were taken and even if the giver of the hostage fails in his pledge. American Society 
of International Law, Proceedings, Vol. XV, p. 105. 

30 English Manual of Military Law, par. 461. 

4 Rules of Land Warfare, par. 359. This identification of hostages with prisoners of war, 
combined with the requirement that prisoners of war be not killed, leads to an unfortunate 
and unresolved confusion in the Rules of Land Warfare in view of the fact that the killing 
of hostages is specifically permitted therein. See below, Notes 66 and 67. 

2 W. E. Hall, A Treatise on International Law, Oxford, 1924 (8th ed., by A. P. Higgins), 
p. 565. As anexample of such an attempt Hall cites a proclamation issued in 1796 by Napo- 
leon in Italy during an insurrection in Lombardy. See Correspondence de Napoléon, Vol. II, 
pp. 323, 327. A possible contemporary parallel might be located in the report from Alexan- 
dria on January 9, 1943, that the Italians had transported to Italy in shackles many promi- 
nent Greeks, statesmen, religious leaders, soldiers, and newspaper editors. See National 
Committee for the Restoration of Greece, News from Greece, New York, Vol. II, No. 3. 
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hostage-taking as so emasculated by this development in theory as to be 
virtually useless.** But for the present the Germans have resolved this 
logical dilemma regarding the efficacy of hostages. By calculated torture 
and wholesale killings of hostages that are of a piece with their widespread 
policy of oppression, they have violated the most rudimentary of human as 
well as of legal rights and duties.* 


III 


Any well-balanced consideration of the taking of hostages in wartime 
requires mention of the duties owed by the civilian population to an oc- 
cupying belligerent if the civilians are to be entitled to any rights from the 
occupying forces. The occupant has an extensive legal right to maintain 
order. ‘‘In return for such considerate treatment’ by the occupier ‘‘it is 
the duty of the inhabitants to carry on their ordinary peaceful pursuits; to 
behave in an absolutely peaceful manner; to take no part whatever in the 
hostilities carried on; to refrain from all injurious acts toward their troops 
or in respect to their operations; and to render strict obedience to the of- 
ficials of the occupant.” * This duty of strict obedience is not to be mini- 
mized: it is the foundation of effective rule over occupied territory. 

In their War Book the Germans discuss the rights owed by the occupant 
to the civilian population.** Bui in the current war they have made little 
attempt to translate theory into practice. The German conduct of the war 
has not been characterized by “mere occasional crimes due to the existence of 
a state of war and consequent deterioration of normal behavior. . . . On the 
contrary, what is in question is a criminal campaign well thought out and 


33 For others see e.g. Martens, Précis, Vol. II, p. 285; also P. de Waxel, L’ Armée d’invaston 
et la Population, Leipzig, 1874, pp. 107-108. 

%4In German hands even the attempt to control a population by taking its “natural” 
leaders as hostages—which Hall suggested as the only means by which bloodshed could be 
avoided without impairing the value of hostages—has become a form of massacre. For 
German policy in Poland see e.g. this statement by a local police officer at Zgierz: “‘In 1939 
after the murder of one German we shot 10 Poles; today for the death of every German 50 
Poles die, and any further incident of this kind will entail the death of 100 Poles for one 
German. The sentences will not be carried out haphazardly, but will aim at exterminating 
the Polish intellectual class, which is your leading class.”” Polish Ministry of Information, 
Polish Fortnightly Review, London, July 15, 1942, No. 48. 

35 Rules of Land Warfare, par. 301. 

% Morgan, op. cit., pp. 113-114: “. . . today, the universally prevalent idea is that the 
inhabitants of the enemy’s territory are no longer to be regarded, generally speaking, as 
enemies. . . . It follows that, . . . as regards the personal position of the inhabitants of 
the occupied territory, neither in life or in limb, in honour or in freedom, are they to be in- 
jured, and that every unlawful killing; every bodily injury, due to fraud or negligence; every 
insult; every disturbance of domestic peace; every attack or act of violence, are... 
strictly punishable . . . the invading army can only limit their personal independence in 
so far as the necessity of war unconditionally demands it, . . . As against this right, there is 
naturally a corresponding duty on the inhabitants to conduct themselves in a really peace- 
able manner, .. .” 
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prepared in advance to the slightest detail.” *” In the words of the Inter- 
Allied Declaration on War Crimes, ‘‘the acts of violence inflicted upon the 
civilian populations have nothing in common with the conceptions of an act 
of war or of a political crime as understood by civilized nations.”’ *° 

The Germans have violated every duty of the occupying power to the 
civilian population.*® Automatically then the oppressed populations are 
released from any obligation of obedience: they cannot be denied the right 
of self-defense. The taking of hostages by the Germans for purposes of 
reprisal and, generally, to maintain order in Europe, can have no legal 
sanction. Where expediency and legality have coincided, acceptable ex- 
amples of hostage-taking may befound. But these result more from circum- 
stance than from deference to international law. In no way do they 
mitigate the illegality of the German position. By destroying the basic 
legal relationship between the occupant and the civilian, the Germans have 
created a reign of terror. 

Where the entire legal foundation of hostage-taking has been demolished 
there is little point in attempting to grade different degrees of illegality. It 
is, however, possible to consider the types of cases in which the Germans 
have used hostages. In some instances the legal form was maintained, 
though its basis was lacking; in others the practice of hostage-taking was 
distorted beyond all reason into a brutal method of repression. 

Examples of the taking of hostages to guarantee the payment of requisi- 
tions levied on communities are to be found,in this war, as they were in the 
last.4°. Thus the town of Ettelbruck in Luxemburg was fined RM 500,000 
as a penalty for the throwing of swastikas into the River Wark; and until 
this fine was paid several working people were held as hostages.*1_ And again, 
in Poland, a ‘‘committee of trustees” in different villages was reported to be 
held as hostages responsible for the delivery to the Germans of all grain 
stipulated and requisitioned.*? 

The combined effect of total war and the Nazi ideology in the present 
conflict tends toward the exercise of control by a firm hold on the freedom 
and security of individual lives. The hostage-taking process has been 
simplified, has been made more direct and cruel, by the tendency to eliminate 

37 Inter-Allied Conference, Punishment for War Crimes, London, 1942, p. 10, statement 
by Msgr. Jan Sramek. 

88 Inter-Allied Declaration on Punishment of War Crimes, January 18, 1942, London, 
1942, p. 4. 

39 latin German action with regard to deportation of forced labor, forced prostitution, 
and racial and religious oppression, with Hague Convention, 1907, Art. 46: ‘Family honor, 
and rights, . . . as well as religious convictions . . . must be respected.” 

4° Typical of the first World War is the experience of Brussels, whose Burgomeister, Max, 
protested that the sum the city was called upon to pay was excessive. The German Military 
Governor arrested leading citizens as hostages. C. Phillipson, International Law and the 
Great War, London, 1915, p. 237. 


4t Inter-Allied Information Committee, Axis System of Hostages: Conditions in Occupied 
Territories I, London, 1942, p. 9. 4 Tbid., pp. 12-13. 
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the intermediary and oftimes cushioning stage whereby the allegedly offend- 
ing population was enabled to make amends in a more limited financial way. 
By the arbitrary and indiscriminate use of hostages the Germans have at- 
tempted both to control and to punish the civilian population and, more, to 
check the armed forces of the United Nations through civilian hostages. 
No single rule governs the selection of hostages by the Germans in oc- 
cupied Europe. Often they are chosen from the professional groups that 
enjoy the respect of the populace; * often their choice is dictated by the past 
records of individuals who may have opposed collaboration or in other ways 
incurred the personal enmity of Nazi officials; 44 and again many are taken at 
random, from among workmen, peasants, merchants and artisans. Groups 
of occupational hostages, though less common, have also been taken. Of 
interest is the Brussels proclamation of July 23, 1942, directed at an unco- 
operative police force: 
“En outre, des 6tages, choisis parmis les membres de la Gendarmerie 
et de la Police seront arrétés, lesquelles, le cas échéant, auront a répondre 


de leur vie des actes criminels contre la sécurité de l’autorité occupante 
commis par des membres de la Gendarmerie et de la Police.”’ 


Sometimes hostages are recruited under stress of the moment without any 
previous preparation; at other times lists of likely individuals are prepared in 
advance.*” 

The purposes for which these hostages are taken, control and punishment, 
cannot in practice be sharply divided because the motives are intermingled. 
In individual cases differences may mark them off but generally it can be 
said that hostage-taking for control—as opposed to hostage-taking for 
punishment which is limited to action by the Nazis after the deed complained 
of—involves a previous declaration that if a certain act or type of act is 
committed, hostages taken before or afterward will be penalized. In the 
Netherlands General Christiansen, head of the German military forces in 
occupation, issued a proclamation: ‘‘ Whenever the population follows the 
enemy’s advice we shall hold hostages answerable. Their lives are our 
security. The population holds the lives of those compatriots in its own 
hands.” #® By August 24, 1942, one thousand prominent Dutchmen from all 
walks of life were reported taken hostage in order to reduce sabotage.*® 

From the German zone in Greece it was reported that, on the slightest 


“For a representative list see Netherlands Information Bureau, Netherlands News, 
Vol. IV, No. 6, p. 154. 

“ Knickerbocker Weekly, Vol. II, No. 27, p. 14. 

4 Polish Ministry of Information, Black Book of Poland, New York, 1942, p. 92. 

“ News from Belgium, Vol. II, No. 48, photostat between pp. 380-381. 

‘7 Thus in Norway, for example, police officials in all cities and larger towns received from 
the National Police Headquarters lists of local residents to be taken as hostages “‘if occasion 
should arise.”’ These lists were prepared by the National Police with the aid of the Nasjonal 
Samling. Royal Norwegian Government, News of Norway, Vol. II, No. 32, p. 129. 

48 Netherlands News, Vol. IV, No. 2, p. 29. 49 Tbtd., Vol. V, No. 7a. 
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suspicion of disorders, the German military authorities were instructed to 
arrest and hold as hostages leading persons in the districts concerned. In 
case of any sort of clash with the Greeks the Germans were to shoot some 
or all of the hostages.°° In Warsaw hostages were taken before every event 
of any importance, such as the arrival of prominent military or civil per- 
sonages. In Polish rural districts the same practice has come to prevail in an 
attempt to insure order and prevent demonstrations and sabotage against 
the German troops and the German administrative authorities. 

It must be emphasized at this point that the taking and killing of hostages 
is not of itself illegal. Typical is the proclamation issued by the Mayor of 
Kroscienko on the Dunajec, by order of the local German authorities. 
Where this is not part of a general policy of terror and extermination, one 
may accept, on its individual merits, and regard as legitimate, such an an- 
nouncement, stating that hostages will be chosen regularly for fourteen day 
periods, their names to be taken alphabetically according to streets and rural 
habitations. They “will be responsible for order and public security. This 
responsibility shall be especially exercised to prevent all acts of sabotage such 
as the destruction of telephone communications, bridges, etc. In the event 
of subversive action, if the culprit is not found those persons whose names are 
posted on this list must answer before the law. The penalty for an act of 
sabotage is imprisonment or death.’ Under ordinary wartime circum- 
stances where the occupant has violated no legal duty to the civilian popula- 
tion, hostages may legitimately be taken and, if necessary, killed, to maintain 
order. 

In Belgium the Germans started by offering rewards for the betrayal of 
saboteurs, then collective fines were levied on villages and towns in the 
sabotage areas. Ex-servicemen were reimprisoned, held as hostages, and 
threatened with deportation to Germany.® During September, 1941, the 
German Governor, von Falkenhausen, decreed that at least five hostages 
should be arrested and shot for each German soldier killed. 

In France the executions of many hostages were threatened and carried out 
because individuals who had committed “‘crimes’’ against the Reich were not 
delivered to the German authorities.» This type of attempted control 
over the occupied countries through hostages has been widespread, though 
certainly not as successful as the Germans may have wished it to be. 

In numerous instances they have gone beyond the taking of hostages for 
the purpose of staving off anti-German activities by the subject populations. 
They have resorted to the killing of hostages taken after an act with which 


5° Axis System of Hostages, p. 8. 51 Black Book of Poland, p. 92. 
8 For complete notice, see Jbid., p. 93. 53 Axis System of Hostages, p. 3. 
4 Thid., p. 4. 


55 See The New York Times, dispatch February 13, 1942: 20 hostages were to be shot at 
Tours if the persons who attacked a Nazi sentry were not found by a specified date; and if 


unidentified bomb-throwers at Rouen were not located a day later 25 more hostages were to 
be killed. 
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they were in no way associated,** and indeed sometimes after the actual 
perpetrators of the act had been identified and killed.57 On occasion these 
so-called reprisals ** have been associated with attempts at control, but the 
control has degenerated into irresponsible barbarism. The instructions is- 
sued for the guidance of the occupying forces in Byelorussia typify this sort 
of thing: ‘‘ Any hostile manifestations on the part of the population toward 
the German armed forces is punishable by death. If a guerrilla remains 
undiscovered, hostages should be taken from the population. These hos- 
tages are to be hanged if the culprits or their accomplices are not delivered 
within twenty-four hours. Within the next twenty-four hours double the 
number of hostages should be hanged on the same spot.’ ®® Apparently it 
does not matter where the undiscovered guerrilla is. There is no certainty 
that there is any relationship whatever, even geographic, between the hos- 
tage and the guerrilla. 

Doubtless the principle that the community is responsible for the acts of its 
individual members would be cited as justification here. But it is impos- 
sible to be sure that any members of the community in question were in any 
way responsible for, or even cognizant of the acts at issue. Article 50 of the 
Hague Regulations respecting the Laws and Customs of War on Land states 
a sound principle: ‘“‘ No general penalty, pecuniary or otherwise, can be in- 
flicted on the population on account of the acts of individuals for which they 
cannot be regarded as collectively responsible. ”’ 

In practice, however, as both the British and American manuals point out, 
‘‘it may be necessary to resort to reprisals against a locality or community, 
for some act committed by its inhabitants or members who cannot be 
identified.’ *° Both the British and American manuals agree that “ reprisals 
are never adopted merely for revenge.” © The British claim that reprisals 
‘‘must not, however, be excessive, and must not exceed the degree of viola- 
tion committed by the enemy.” * The Americans call them “‘an unavoida- 
ble last resort to induce the enemy to desist from illegal practices.”’ ® 

Where necessary, the Americans favor severe action: ‘‘ Reprisals by the 
occupant for violation of the laws of war or breach of the occupant’s procla- 

% In the town of Tellevag, Norway, the Germans, after executing one Norwegian for the 
shooting of two Germans, also executed eighteen hostages, none of whom had any connection 
with the affair. News of Norway, Vol. II, No. 19, p. 76. 

57 A thief, caught red-handed, mortally wounded a quisling in the presence of the police; 
the Nazis, nevertheless, called for four hundred hostages. J/bid., No. 20, p. 81. 

58 For a definition of reprisals see Rules of Land Warfare, par. 356. Reprisals are ‘‘acts 
of retaliation resorted to by one belligerent against the enemy individuals or property for 


illegal acts of warfare . . . for the purpose of enforcing future compliance with the rec- 
ognized rules of civilized warfare.” 
59 Third Molotov Note on German Atrocities, Notes sent . . . to all Governments with 


which the U.S.S.R. has diplomatic relations (London, 1942), p. 17. 

60 English Manual of Military Law, par. 458; for American parallel see Rules of Land 
Warfare, par. 358c. 61 Tiid., par. 358b. 

& English Manual of Military Law, par. 459. 68 Rules of Land Warfare, par. 358b. 
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mations or regulations by enemy individuals not belonging to the armed 
forces are not prohibited by the above article.” * The Americans go on to 
say that ‘‘the offending forces or populations generally may lawfully be sub- 
jected to appropriate reprisals.’”’ ® Reprisals against prisoners of war are 
forbidden by the Geneva Convention of 1929. Twice in the Rules of 
Land Warfare it is stated that hostages must be treated as prisoners of war." 
However, “‘hostages taken and held for the declared purpose of insuring 
against unlawful acts by the enemy forces or people may be punished or 
put to death if the unlawful acts are nevertheless committed.” 

Possibilities of the abuse of the doctrine of collective responsibility have 
caused the Germans no apparent qualms. The German policy of arbitrary 
punishment of innocent individuals after the commission of anti-Nazi acts, 
which has been demonstrated throughout Europe, can be attributed to a 
cavalier disregard for law and humanity. An explosion on a ship in the 
Piraeus was followed by the shooting of fifteen Greek hostages chosen at 
random.*®* In Slovenia fifty Yugoslav hostages were shot by the Germans 
to avenge the murder of a German leader.*® In Belgium the murder of the 
mayor of Charleroi led to the execution of ten hostages.” In Paris one 
hundred hostages were shot “‘in reprisal for bombing outrages of recent 
weeks.’’ 7! Another twenty-one French hostages were shot because of the 
derailment of a German munitions train by undiscovered saboteurs.” 

The Germans have not only used hostages to control and punish the 
civilian populations of the occupied countries; they have used civilian 
hostages also to attempt to control the activities of legally constituted armed 
forces of the United Nations.» The Germans have acted in defiance of the 
distinction between the civilian and the soldier that is fundamental to the 
international law of war. Particularly has this been the case in Yugoslavia, 
where the organized opposition to the Nazis has been found in great strength. 
On April 11, 1942, for example, it was reported that the Germans had invited 
General Draja Mikhailovitch and all his followers to surrender within five 
days. ‘Should they not comply with this order members of their families 
will be taken as hostages and held responsible for all they may do. In the 
same way the families of those who have any connection with Mikhailovitch 


* Rules of Land Warfare, par. 344. The reference is to the Hague Regulations, Art. 50. 


% Tbid., par. 358d. % Jbid., pp. 18 and 90. 
87 Tbid., par. 358d. 68 The New York Times, May 3, 1943. 
69 Tbid., Nov. 4, 1942. 70 News from Belgium, Vol. II, No. 48, p. 383. 


” The New York Times, Dec. 24, 1941. 

7% The New York Herald Tribune, May 7, 1941. 

> Through the use of civilian hostages the Germans have also attempted to control 
the radio war directed against them from London. Thus in Holland 460 prominent Dutch- 
men who were held as hostages were threatened that unless the Netherlands Government-in- 
exile stopped its broadcasts, there will be ‘“‘an eye for an eye and a tooth for a tooth, but 
there will be this difference—for every tooth a whole mouthful will be extracted from the 
hostages who have been arrested;’’ The New York Times, May 24, 1942. 
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will be arrested and their property confiscated.”’ 74 Since the nominal fall 
of Yugoslavia, the Germans have consistently refused to recognize the forces 
of Mikhailovitch as legal belligerents.” 

The practice of hostage-taking is today perhaps more widespread than at 
any other time in its history. Only a United Nations victory will terminate 
this current illegal German warfare, which has involved the perversion of 
the practice of hostage-taking. But President Roosevelt’s statement that 
‘Civilized people long adopted the basic principle that no man should be 
punished for the deed of another,’’ is misleading. Actually hostages have 
been taken throughout recorded history. Today the incidence of total war 
and the frequent abuse of collective responsibility, necessitate added caution 
on the part of the occupant, where the one-sided, or unilateral, taking of hos- 
tages is in use. ¢ 

The bilateral exchange of hostages between countries at peace or at war is 
also to be considered. Here each of the two Powers concerned can, through 
the other’s hostages, maintain a reciprocal check upon the other. In the 
course of the current war a variety of examples of this bilateral type of hos- 
tage-taking can be located. Thus six Vichy French civil servants were 
held by the British in Syria as hostages for the return of de Gaullists captured 
by the French. Vichy responded by holding as hostages fourteen Britons 
at Vals-les-Bains.77 After negotiation both groups of hostages were re- 
leased.”* In the Dutch East Indies, German residents were imprisoned on 
the invasion of Holland: the Germans responded by taking Dutch hostages.”® 
In this instance only the prisoners of the Germans were actually hostages 
but the bilateral element would militate against ill-treatment by either side. 

The Germans have taken American citizens as hostages to secure against 
maltreatment of German citizens in the United States.*° To safeguard 
Brazilians who, with Americans and others, were being held at Compiegne, 
Brazil seized as hostages the German nationals aboard two repatriation 
ships then in a Brazilian harbor.*! More recently it was reported that 
General Henri Giraud’s daughter and four grandchildren were being held as 
hostages by the Germans, apparently to guarantee the safety of the Bey of 
Tunis. 


7%'The New York Times, April 11, 1942. 

% Mikhailovitch has derived his authority from the Yugoslav Government-in-exile. On 
March 1, 1941, his promotion to Divisional General was made known; on Dee. 15, 1941, 
it was announced that he had been made a full General. On Jan. 13, 1942, it was reported 
that he had been sworn in by radio as Minister of War in the cabinet of the Government-in- 
exile. The New York Times, dates cited. 

7% United States, Department of State, Bulletin, Vol. V, No. 122, Oct. 25, 1941, p. 317. 

77 The New York Times, Dec. 6, 1941. 78 Tbid., Jan. 21, 1942. 

79 Axis System of Hostages, p. 9. 

80 The New York Times, Jan. 29, 1942; Jivd., Jan. 22, 1943. 

81 The New York Herald Tribune, Aug. 21, 1941. 

8 The New York Times, May 17, 1943. 
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Unlike the unilateral practice, the bilateral form of hostage-taking places 
neither of the parties in an inferior position. Moreover, it tends to safeguard 
the individual hostages against ill-treatment. The arbitrary basis for the 
selection of hostages, generally determined by nationality and geographic 
proximity, may be deplored, but it cannot be condemned as violating in- 
ternational law. 

The bilateral exchange of hostages, however, can never replace the unilat- 
eral form. Only in limited instances will two governments or armies each 
have a sufficient number of hostages from the other to exercise a mutual 
control. Where the treatment of specific individuals or relatively small 
groups of individuals is involved, this might be managed. The approximate 
equality of the two parties that is implicit in the bilateral practice defines 
the uses to which it can be put. Certainly as a weapon of war it could have 
little value. 

Though the unilateral practice of hostage-taking has assumed so illegal 
and inhumane a character through contemporary German abuse, this is 
insufficient to warrant its abandonment as a legal instrument of war. The 
fact that hostages may be taken, and, if need be, killed, strengthens the 
position of a law-abiding administrator of occupied territory. 


THE END OF DOMINION STATUS 
By F. R. Scorr 
McGill University 


The present world war has made further changes in the constitutional 
relations among the nations of the British Commonwealth. This was to be 
expected, for each great crisis has left its mark on that relationship in the past. 
The first world war ended the purely colonial period in the history of the 
Dominions. Their military contributions to the Allied war effort gave them 
a claim to equal recognition with other small states and to a voice in the 
formation of policy. This claim was recognized within the Empire by the 
creation of the Imperial War Cabinet in 1917, and within the community of 
nations by Dominion signatures to the Treaty of Versailles and by separate 
Dominion representation in the League of Nations. In this way the ‘‘self- 
governing Dominions,’ as they were called, emerged as junior members of 
the international community. Their status defied exact analysis by both 
international and constitutional lawyers, but it was clear that they were no 
longer to be regarded simply as colonies of Great Britain. Domestic self- 
government they had long possessed; international relations were to be their 
new prerogative. 

To the changed position thus acquired the name ‘‘ Dominion status’”’ was 
given. It was a useful compromise term. Its main virtue was that it sug- 
gested a new and more independent rdle for the Dominions and an individual 
membership in the world community as well as in the British Empire. This 
was what the rising national sentiment in these countries demanded. 
Though no one knew exactly what the new status was, or what its limits 
were, Great Britain began to offer it to other less favoured portions of the 
Empire. Ireland was to have ‘‘ Dominion status” by the Treaty of 1921; 
India was started on the road to ‘‘ Dominion status,’’ making ‘‘rapid strides 
towards the control of her own affairs,’’ as Mr. Lloyd George said at the 
Imperial Conference of that year. Clearly colonialism was being trans- 
formed into something new and strange. To acknowledge the abandonment 
of old style Empire, ruled from the centre, the very name of the association 
was gradually changed from British Empire to British Commonwealth.? 

All this represented a great advance in the difficult process of making an 

1 Article I of the Treaty declared ‘‘Ireland shall have the same constitutional status in the 
Community of Nations known as the British Empire as the Dominion of Canada . . . ete.” 
Mr. Lloyd George speaking on the Treaty said it was ‘‘difficult and dangerous to give a 
definition’ of what Dominion status meant. See Wheare, The Statute of Westminster and 
Dominion Status, 2nd ed., London, 1942, p. 21. 

2 The phrase ‘autonomous nations of an Imperial Commonwealth” appears as early as 


1917 in Resolution IX adopted by the Imperial War Conference. In the Irish Treaty cited 
above (note 1) the term ‘‘Empire”’ had not been abandoned. The famous declaration at the 
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empire democratic. By long historical association, if not by definition, an 
empire has been a single political unit in which one group of men rules over 
another; usually a unit in which one race rules over other races. For this 
reason all democratic sentiment is strongly opposed to imperialism. The 
British Empire began by being just such an empire. Down to the war of 
1914 not only did the white 15 per cent rule over the coloured 85 per cent 
of the total population of the Empire, but those members of the white race 
inhabiting the British Isles ruled their fellow whites in the colonies and 
Dominions in all important matters of foreign policy. Though some external 
relations, such as commercial treaties, were beginning to be taken over by the 
Dominions prior to 1914, decisions as to peace and war, and the major 
choices in international affairs, were made in London only. The nineteenth 
century had witnessed the transformation from pure dependency to “‘self- 
governing colony,” but a “self-governing” colony was still a colony in both 
domestic and international law despite the contradiction in terms. Even the 
word “‘ Dominion,” which had come into general use in the early part of this 
century (in 1907 the name “Imperial Conference” was first substituted for 
the former term ‘‘Colonial Conference”’) did not at first suggest anything 
like independence or full nationhood. Dominions were colonies in the stage 
of growing up—colonies in their ’teens, so to speak. They were, in law and 
in fact, integral parts of a unitary state whose centre of sovereignty was in 
London. Every Dominion ‘constitution’? was merely a law of the Im- 
perial power extending to a colony, permitting greater or lesser degrees of 
local self-government. All constitutional lawyers in the Empire emphasized 
the “‘indivisibility of the Crown,” as proof that the group of countries called 
British were a unity and not a plurality. And any concept of unity implied 
an ultimate sovereignty wielded by an Imperial government. 

Thus when ‘Dominion status” was recognized at Versailles in 1919 the 
word ‘“‘ Dominion”’ already had a special meaning which was carried forward 
into the new era and which retarded the development of the new idea. The 
term “‘Dominion”’ embodied two distinct and contradictory notions. On 
the one hand it suggested a mature type of colony or dependency, in which 
self-government was far advanced. On the other hand it was by implication 
and tradition a territory “belonging to” somebody else—a ‘‘ possession,’’ in 
short. Dominion means a territory ruled over as well as the process of 
ruling. It was still true to say that the Dominions were “‘ British,’’ and that 
Britain was not a Dominion. An element of colonial subordination was 
implicit in the term itself. 


1926 Imperial Conference used both “ British Empire’”’ and ‘‘ British Commonwealth”’ in the 
same definition, with typical obscurity. The Statute of Westminster speaks only of the 
“British Commonwealth of Nations.’”’ The term Empire is now used more technically to 
include Great Britain and the non-self-governing portion of the Commonwealth under her 
jurisdiction. But the old term “Imperial Conference”’ has not yet been changed to “‘Com- 
monwealth Conference.” 
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Adding “‘status” to a ‘“‘Dominion” did not immediately clear away this 
confusion. The new concept grew slowly. At no time was there any agree- 
ment as to the end result, or any selected point at which decentralization 
of an old imperial sovereignty would cease. Did the changes mean that the 
former self-governing colonies were to attain full international freedom, like 
independent nations, though linked in some mystical way by a common 
crown? Or were they still to be on a lower international plane than the 
mother country, though somewhat freer than before? Or were they, perhaps, 
to become co-equal members with Great Britain of a group of states all of 
whom would be governed by a fundamental overriding law, so that some 
kind of confederation would emerge? No precise answer could be given and 
none was attempted. The weakness of the concept of ‘‘ Dominion status” 
was that it contained at the outset a little of all these ideas but no definable 
quantity of any. The ultimate relationship was left to work itself out in 
course of time. 

Certainly to many people in the Commonwealth the subordination of the 
Dominions to the sovereignty of Britain was not ended by the invention of an 
indefinable status. In 1917 General Smuts observed: 

‘although in practice there is great freedom, yet in actual theory the sta- 
tus of the Dominions is of subject character. Whatever we may 
say, and whatever we may think, we are subject provinces of Great 
Britain.” 
This was at the beginning of the new era. In 1921, even after the fanfare 
of. Versailles and the founding of the League, Lloyd George could tell the 
British House of Commons that: 
“The instrument of the foreign policy of the Empire is the British For- 


eign Office. That had been accepted by all the Dominions as inevitable. 
But they claim a voice in determining the lines of our future policy.” ¢ 


The instrument of policy, the Foreign Office, was something well organized 
and definite; it was also “‘inevitable.”’ The voice was still an unrealized 
“claim” to influence “our” (z.e. British) policy. Never at any time during 
the inter-war armistice of 1919-1939 was any Imperial organization estab- 
lished by which the Dominion voices would actually share in making the 
major political decisions. In this respect the machinery of the League of 
Nations gave the Dominions more practice in international government and 
equality of status than did the British Empire. The Imperial Conferences 
did not meet the need, for they rarely met; * they had no executive power; 
they could merely make recommendations. Yet never at any time in that 
period was the full international personality of the Dominions, as nations 

§ Quoted by Wheare, op. cit., p. 23. 

* Quoted in R. MacGregor Dawson, The Development of Dominion Status, Toronto, 1937, 
p. 211. 


5 Imperial Conferences met in 1921, 1923, 1926, 1930, 1932 (Ottawa Economic Confer- 
ence), and 1937. 
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distinct from Great Britain, established beyond equivocation. This did not 
come until the second world war, though South Africa and Ireland had clari- 
fied their position more than the other Dominions. Being without a power 
of control over British policy, and yet without a fully recognized :ndepend- 
ence from the consequences of that policy, the Dominions were left during 
the inter-war armistice with many marks of subordination not found in the 
other states members of the world community. Great Britain, of course, 
suffered none of these limitations on her sovereignty. 

This subordination was more noticeable prior to the adoption of the Stat- 
ute of Westminster in 1931. Colonial status lingered on into the era of 
Dominion status. For example, in 1924, the year after Canada had for the 
first time negotiated a treaty wholly by herself,® the Treaty of Lausanne was 
made by Great Britain with Turkey on behalf of the whole Empire. Thus 
peace between Turkey and all the Dominions was arranged without any 
of the latter’s representatives playing any part in the proceedings. So, too, 
appeals from Dominion courts continued, with few exceptions, to go to a 
supreme tribunal in England—the Judicial Committee of the Privy Council. 
All legislation for the Dominions emanating from the Imperial Legislature 
was legally valid regardless of their consent. Thus there was an executive, 
judicial, and legislative sovereignty over the whole Empire vested in British 
organs of government containing no representation from the Dominions. 
None of this sovereignty was in fact exercised against the will of the Domin- 
ions, but this natural restraint, based on common understanding, did not 
alter the legal relationship. The idea of the Dominions as nation states was 
fast crystallizing, and found formulation in the Imperial Conference Declara- 
tion of 1926, but had not yet modified the formal law. 

Other indications of the semi-autonomous position of the Dominions were 
very evident. The diplomatic unity of the Empire had only just begun to 
break down before 1931, and the few Dominion representatives abroad stood 
out as exceptions to the general rule that foreign affairs were conducted for 
the whole Empire through the British Foreign Office. The refusal of mem- 
bers of the Commonwealth (except Ireland) to register their inter-se treaties 
with the League or to submit their own disputes to international arbitration, 
like their refusal to bring imperial preferences within the scope of most- 
favoured-nations clauses in commercial treaties, was based on the notion that 
they were not separate states but members of a single political entity. None 
of the Dominions was considered to have any separate right to neutrality 
once Great Britain declared war.’ It was therefore impossible to rank the 
Dominions on the same plane as fully self-governing countries like Mexico or 
Sweden. Writing in 1929, Mr. Noel Baker declared that ‘‘it is impossible to 
admit that the Dominions are persons of International Law of identically the 

6 The Halibut Fishery Treaty with the United States. 


7 See speech of Premier King in Canadian House of Commons, June 9, 1924: cited in A. B. 
Keith, Speeches and Documents of the British Dominions, 1901-1934, p. 337. 
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same kind as those which are called fully “independent sovereign states.’’ ® 
Not being sovereign states, they were not equal to Great Britain and the 
term ‘‘Dominion status”’ well expressed this difference. 

This situation was, of course, greatly changed by the Statute of West- 
minster in 1931. But there was at first no certainty as to just what had been 
accomplished. By Section 1 of the Statute the legal title of Canada, Aus- 
tralia, South Africa, the Irish Free State, New Zealand, and Newfoundland 
was belatedly advanced from that of ‘“‘colony” to “Dominion” but, as we 
have seen, this latter term had long been in use already and had co-existed 
with dependency. The remainder of the Statute did not apply immediately 
to Australia, New Zealand and Newfoundland, since their Parliaments had to 
adopt it before it became operative in their territories. Hence their former 
subordinate position remained after 1931, no less real because it was hence- 
forth removable. Further definite constitutional steps had to be taken by 
them before the alteration in their status could be measured, and none of the 
three took these steps in the inter-war period. Canada, South Africa, and 
the Irish Free State were immediately affected by the statute. The extent 
of the effect was a matter of debate. 

The most important parts of the Statute of Westminster were those which 
(1) gave permission to the Dominions to amend or repeal in the future any 
Imperial laws extending to them, and (2) declared that henceforth no Im- 
perial law would be deemed to extend to a Dominion unless it was expressly 
declared in the law that the Dominion had consented to its enactment. The 
first provision, on a strict and traditional interpretation, was a mere extension 
of existing authority rather than an irrevocable transfer of sovereignty, and 
the second was a self-denying ordinance establishing a rule of construction 
rather than a binding restriction on the future powers of the Imperial legisla- 
ture. Hence the Statute of Westminster could be, and was, interpreted by 
many authorities as not affecting the previous indivisibility of the Crown or 
diminishing the legal sovereignty of the Parliament which enacted it. And 
the very fact that it emanated from the Imperial Parliament only, and was 
not, as it might have been, simultaneously enacted by all the Parliaments in 
the Commonwealth, prevented it from symbolizing clearly the equality it 
purported to establish. For the Imperial Parliament, representing the citi- 
zens of the British Isles alone, cannot be a true constituent assembly for the 
entire Commonwealth. It is legally capable of legislating for colonies and 
Dominions, because of its continuing possession of an ancient sovereign 

8 The British Dominions in International Law, p. 356. In the Commonwealth independ- 
ence of action should be distinguished from independence of association. The members can 
be completely free to act as they wish and still be associated, like the members of the Pan- 
American Union. See John P. Humphrey, The Inter-American System, Toronto, 1942, 
pp. 269-270. 

®The Dominion Parliaments all approved the Statute in advance by resolution, thus 


indicating consent to the enactment. But the Statute itself came from the Imperial legisla- 
ture only. 
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authority, but politically it is without representation from the other members 
of the group and hence lacks that democratic base which would be expected in 
any body possessing sovereignty over a Commonwealth composed of equals. 

The Statute of Westminster was a necessary preliminary step if what re- 
mained of the legal dependency of the Dominions was to be ended. The 
Statute undoubtedly was an advance in the direction of legal equality, but 
of such a nature as to emphasize again, through its use of the Imperial Legis- 
lature only, the colonial element in Dominion status. Moreover the Statute 
of Westminster, as has been pointed out, did not at once apply to Australia, 
New Zealand, or Newfoundland, for the reason that under its provisions the 
Parliaments of these Dominions had to adopt it before it affected them, and 
down to the end of 1943 Australia alone had done this. These Dominions, 
therefore, remained under the old arrangements until they voted themselves 
into the new. Hence in August, 1939, the Imperial Parliament can be 
found legislating for Australia and New Zealand in an ordinary statute just 
as in the old days of Empire. The Emergency Powers (Defence) Act of that 
year © contained a clause designed to give Australian and New Zealand 
laws extraterritorial operation for certain purposes, and it was not felt neces- 
sary to declare that this had been done at the request of those Dominions. 
Moreover, the fact that Newfoundland is ranked as a Dominion under the 
Statute of Westminster shows that the title ‘‘Dominion”’ by itself gives no 
special international status, for Newfoundland was never a member of the 
League of Nations, had no ministers abroad, and could scarcely be con- 
sidered a separate person in the international world. She soon lost what 
little autonomy she had, for in 1933 an Imperial Statute, passed with the 
consent of her legislature, put an end to her self-government and reduced 
her once again to the position of a Crown Colony. She is still a ‘‘ Domin- 
ion’ in name, however, so that she provides a clear example of the uselessness 
of this title as descriptive of a self-governing community. 

It is what has been done by most of the Dominions since the Statute of 
Westminster, particularly under the stress of the present war, that has freed 
them so fully from former shackles as to make the term ‘‘ Dominion status”’ 
now inappropriate for general use. South Africa and Ireland led the others 
in ridding themselves of the subordination implicit in the rank of Dominion, 
and established for themselves the doctrine of complete national independ- 
ence. South Africa in 1934 took the imaginative step of re-enacting the 
Statute of Westminster in the Union Parliament so as to make it a South 
African statute as well as an Imperial one. In addition she changed the 
law relating to the functions of the Governor-General so as to make it pos- 
sible for the Royal assent to be given in South Africa to every kind of state 
act." No further reference to Westminster need be made under these laws 

10 1939 Statutes (Imperial), cap. 62, sec. 5. 


1 See the Status of the Union Act and the Royal Executive Functions and Seals Act, Statutes 
of South Africa, 1934, Nos. 69-70. 
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for anything the South Africans wish to do as regards their internal or ex- 
ternal affairs and the status of South Africa as a “sovereign independent 
state”? (not Dominion) was openly proclaimed.’ Ireland went even further 
to eliminate the symbols of a colonial past from her constitution. The 
Statute of Westminster had freed her from any restrictions imposed by the 
Treaty with Britain of 1921. In 1931 she acquired a Great Seal for her own 
use on international documents, and in the new constitution of 1937 not 
ouly did she proclaim herself a sovereign and independent state but changes 
were made by which the Crown was entirely removed from the internal 
government and constitution of the country. Only in external affairs does 
she still use the Crown for certain purposes such as diplomatic appointments 
and international agreements. Both South Africa and Ireland also adopted 
their own flag. Yet neither, it must be pointed out, seceded from the 
British Commonwealth and both continued quite properly to be classed as 
nations that were in some degree ‘‘freely associated’’ with the other states 
in the Commonwealth group. What they did was to take steps in their 
own Parliaments to convert equality of status into equality of sovereignty 
and to establish the principle that constitutional authority in their countries 
no longer derived in any way from the former Imperial source but from their 
own people (or—in Ireland—from God). They decided to “‘sever their law 
from the Imperial root.’’ 

Canada, Australia, and New Zealand, on the other hand, did not develop 
the theory of equality so dramatically or so extensively after 1931. None 
of them adopted a new national flag. In each the constitution remained as 
before, an Imperial statute, and no attempt was made to base it on the na- 
tional law. Since Australia and New Zealand did not adopt the Statute of 
Westminster it was highly doubtful whether they even had the power pos- 
sessed by all self-governing states to make laws with extra-territorial effect; 
hence the need for supplementary Imperial legislation in 1939. Canada 
suffered an actual loss of capacity to fulfil international obligations in 1937 
when the British Privy Council, Canada’s final court of Appeal, ruled that 
purely Canadian treaties made by the Canadian executive did not come as 
completely within the jurisdiction of the Canadian Parliament as treaties 
made by the Imperial executive on behalf of the whole Empire * —thus 
making it much more difficult for her to utilize some of the ‘“‘status”’ ac- 
quired since 1919. 

During the visit of the King and Queen to Canada in 1939 much emphasis 
was placed on the fact that the King sat in the Canadian Parliament and 
gave his assent to nine bills personally instead of through his representative, 


12 In the preamble to the Status of the Union Act. 

18 The phrase is borrowed from R. T. E. Latham’s chapter on ‘The Law and the Common- 
wealth,” in Hancock, Survey of British Commonwealth Affairs, Vol. I, at p. 526. 

14 See A. G. for Canada v. A. G. for Ontario, 1937 Appeal Cases, 326, and comments thereon 
in the Canadian Bar Review, June 1937. 
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the Governor-General. This symbolism, from one point of view, suggested 
the Canadianization of the Crown, if the term may be used. It exemplified 
the declaration already made, in the Imperial Conference of 1926, that the 
representative of the Crown in a Dominion holds “‘in all essential respects 
the same position in relation to the administration of public affairs in the 
Dominion as is held by His Majesty the King in Great Britain.’”? On the 
other hand, the presence of a British King in Canada symbolized that 
Canada was ‘‘British”’ and part of a single political entity. Earlier in the 
same session of Parliament which enjoyed the Royal presence Mr. Mac- 
Kenzie King had refused to accept a Bill introduced by Mr. Thorson de- 
signed to clear up the great confusion regarding Canada’s right to neutral- 
ity,’ and Mr. Lapointe, the Minister of Justice, had outlined the various 
reasons why Canada did not have the legal power to be neutral in a war 
involving Great Britain. These two events were as much evidence of de- 
pendency as the royal presence was of sovereignty. Of more practical use 
in establishing full freedom of action by Canada was the adoption of a new 
Seals Act, giving Ottawa increased control over the various seals to be used 
on royal instruments. But, unlike the South African Act which it resembles 
in many respects, the Canadian Seals Act has no provision for using the 
Governor General’s signature in an emergency in lieu of the Royal signature, 
and is thus incomplete. '® 

A crucial test of the theory of equality of status in the British Common- 
wealth was bound to turn on the right of the Dominions to separate action 
in time of war. Only if they had the same power as Great Britain to decide 
whether or not they would enter a war could it be said they were in any real 
sense her equals in international status. Ever since their territories had 
become part of the British Empire they had followed the parent state auto- 
matically in and out of wars. While the right of colonies to decide the 
extent of contribution in men and materials was well accepted before 1931, 
there was no colonial control whatever over (1) Imperial policy which led to 
war or (2) the declaration of war which resulted in the legal commitment to 
the status of belligerent. The obligations and the law of Empire included 
unity in face of Britain’s enemies, and the colonies did not select the enemies. 

The question was academically debated in the 1930’s whether ‘‘ Dominion 
status”’ in this regard was changed by the Statute of Westminster. Re- 
sponsible leaders in Ireland and South Africa could produce good reasons for 
saying that their countries possessed the sovereign power of neutrality. The 
Irish constitution, like that of the United States, requires the consent of the 
legislature to a declaration of war and the South African legislation of 1934 
stood as proof of nationhood, though the issue was complicated by the agree- 


4 Text of the Bill is in F. H. Soward and others, Canada in World Affairs: The Pre-War 
Years, p. 286. 

6 Statutes of Canada, 1939, cap. 22. Text and comment is in F. H. Soward, op. cit., pp. 
257, 329. 
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ment to allow the British fleet the use of Simonstown. Hence when Ireland 
decided to remain neutral in September 1939 the position—though not the 
policy—was accepted on all sides, and no one felt that secession from the 
Commonwealth had occurred. So, too, it is probable that South Africa’s 
neutrality would have been equally respected if Premier Hertzog’s policy 
to that effect had not been defeated in the Union Parliament. South 
Africa issued her own separate declaration of war on September 6, and thus 
became the first British Dominion to exercise this new right. 

Equally strong reasons pointed to the absence of the right to neutrality 
in Australia and New Zealand. They had not adopted the Statute of 
Westminster, and had never made an attempt either by domestic or inter- 
national action to assert the right. Both these Dominions were so sure of 
their determination to stand beside Britain under any circumstances that 
they were indifferent to the element of subordination implicit in their posi- 
tion. Hence it is not surprising that on September 3, 1939, when Britain 
declared war on Germany, Mr. Menzies said to the people of Australia “‘it 
is my melancholy duty to announce officially that in consequence of Ger- 
many’s persistence in her invasion of Poland, Britain has declared war and 
as a result Australia is at war also.” Australia was at war ‘‘as a result” 
of Britain’s and not her own declaration. The same was true of New Zea- 
land.'8 Neither country had a representative in Berlin. Unable to notify 
her enemy directly of the fact that she intended to make war, New Zealand 
requested the British Government to “‘take any steps that may be necessary 
to indicate to the German Government that His Majesty’s Government in 
New Zealand associate themselves in this matter with the action taken by 
His Majesty’s Government in the United Kingdom.” South Africa and 
Ireland were the only Dominions which had direct representation in Berlin 
in 1939. 

In Canada, too, the prevailing opinion at the outbreak of the war was 
that no neutrality was possible.!* This was the expressed opinion of 
Mr. Ernest Lapointe, then Minister of Justice,2° and a number of steps 
taken by the Canadian Cabinet between September 3 and September 10 
(the respective dates of Great Britain’s and Canada’s declarations of war), 
such as the arrest of German nationals 7! and the prohibition of trade with 


17 “Constitutional authorities in Australia have on the whole considered that when the 
King is at war all his dominions are at war. There was, therefore, no declaration of war by 
Australia on Germany.” Round Table, December 1939, p. 191. 

18 See Robert B. Stewart, ‘‘The British Commonwealth Goes to War,” in The American 
Foreign Service Journal, Vol. 16, No. 12, December 1939, p. 645 ff. A New Zealand writer 
has however taken the view that his country declared war herself (F. L. W. Wood, New 
Zealand in Crisis, 1939, p. 30) but this seems untenable. 

19 See authorities listed in the present writer’s Canada Today, 2nd ed., 1939, p. 131, n. 1. 

20 Speech of March 31, 1939, in House of Commons Debates for that date; the relevant por- 
tions are cited in F. H. Soward, op. cit., pp. 300 ff. 

21 This action was protested in the local press by the German consul in Montreal, thus 
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the ‘‘enemy,” clearly implied an automatic belligerency. Indeed the de- 
cision to issue a separate declaration of war was an afterthought in Canada; 
it was reached by Mr. King and his Cabinet some time after Parliament met 
on September 7, which was a week after the government had begun to take 
steps to put Canada on an active war footing. Pressure outside the Cabinet 
(particularly from the Imperialist group); President Roosevelt’s exception 
of Canada from the application of the Neutrality Act and the element of 
confusion regarding the exact legal position of Canada made it necessary to 
take seriously the constitutional issues which for so long had been treated by 
certain Canadians as ‘‘academic.”’ A formal declaration of war alone could 
clarify the situation. This was issued separately for Canada by the Gover- 
nor-General, after telegraphic approval had been given by the King in Lon- 
don, and a state of war with Germany was proclaimed as from 10 September, 
—not as from 3 September, the date of Britain’s declaration. By this time 
Sir Neville Henderson, the British Ambassador to Germany, had of course 
left Berlin. 

Thus September, 1939, revealed two things about the constitution of the 
Commonwealth. It showed that Dominion status was a term still applied 
to some Dominions which could be made belligerents by the mere action of 
the British government, in which they had no representation. This was the 
surviving colonialism. But it showed also that Dominion action could end 
and in some cases had ended, that situation. Ireland emerged with full 
recognition as an independent state. An Irish chargé d’affaires, with cre- 
dentials standing in the name of George VI, continues in Berlin, and the 
German minister to Ireland has remained at his post throughout the war. 
South Africa also, it can scarcely be doubted, was making her own decision 
when she chose to declare her belligerency on September 6, and was not 
merely deciding the degree of her participation. In Canada, belligerency 
on September 3 was automatically accepted by most people, and apparently 
at first by the government (notwithstanding Mr. King’s later speeches to the 
effect that Canada entered the war without prior commitment); but the 
separate declaration of war one week later was a new constitutional claim 
which announced to the world that the right of sovereign choice on this 
point was henceforth being assumed by the Canadian Government. In 
Australia and New Zealand there was obviously an acceptance of the fact 
of automatic belligerent status resulting from the British declaration. India 
clearly had no independent choice in the matter. 

Hence Mr. Roosevelt’s careful distinction between various parts of the 


indicating his assumption that Canada was not automatically at war. A similar attitude 
appears to have been taken by the Consul-General in Ottawa: see F. H. Soward, op. cit., 
p. 256. 

See E. P. Dean, ‘‘Canada at War’’, in Foreign Affairs, January 1940, at p. 297; Round 
Table, December 1939, at p. 177. The Imperialists wanted the Declaration so as to commit 
Canada irrevocably: its effect was to show the disappearance of the old legal commitment. 
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Commonwealth in his application of the Neutrality Act on September 5, 
1939, was based on a sound knowledge of intra-imperial relations. The 
proclamation invoking the Act, as originally drafted for signature, treated 
the Commonwealth as a unit, for it referred generally to ‘‘The United 
Kingdom, the British Dominions beyond the seas, and India.’”’ All the 
Dominions were grouped together irrespective of their stand on the war 
or their constitutional position. This first draft assumed the legal unity of 
the Commonwealth and the indivisibility of status during war. The Presi- 
dent with his own hand changed the proclamation to read ‘“‘The United 
Kingdom, India, Australia, and New Zealand.”’ He took care to name in- 
dividually the countries to which the Act was to apply, and to leave out 
Ireland, South Africa, and Canada pending their separate decisions. The 
Neutrality Act was not in fact applied to South Africa till September 8th 
and to Canada till September 10th. Thus was international recognition 
given to the exercise of full independence in foreign policy by the Dominions 
who had asserted the claim to freedom of choice. In respect of Canada the 
President’s attitude was more nationalist than that of the majority of 
Canadians, but it greatly assisted the taking of a positive stand on the issue. 

Since September 1939 the practice of separate Dominion declarations of 
war has become more general. In most cases these have been timed to 
coincide very closely if not exactly with a British declaration of war, but this 
would be expected as part of a joint war strategy. Canada’s declaration of 
war with Japan, however, dates from December 7, 1941, one day before 
either Britain or the United States declared war. Australia and New Zea- 
land declared war on Japan on December 9, the Australian declaration being 
made retroactive to 5 p.m. on December 8 and the New Zealand declaration 
retroactive to 11 a.m. on December 8th. In this instance Australia made 
the “striking constitutional innovation” of declaring war herself after 
specific authorization from His Majesty, thus bringing herself into line 
with Canadian and South African practice for the first time. Ireland has 
persevered in her neutrality throughout the new conflicts. These and other 
instances would seem clearly to establish that the power to make war and 
peace is now vested in the Dominions as fully as in any independent nations. 
For Canada the original purpose of the Thorson bill, which Mr. King would 
not accept when introduced into the Canadian Parliament in 1939, appears 
to have been achieved. Since Canada, South Africa, Australia, and Ireland 
have all exercised the right of defining their enemies, and since other nations 
have taken cognizance of the practice the legal power can no longer be 
denied to any Dominion. The common citizenship has not interfered with 
this freedom of choice. It is noteworthy, also, that Australia, New Zealand, 
and Canada have increased their diplomatic services since the war began. 
Canada has not only sent five new High Commissioners and six new Minis- 
ters abroad but has begun the establishment of Consulates, as in Greenland, 
% Round Table, March, 1942, pp. 337-338. 
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St. Pierre-Miquelon, and New York; she has also raised her Legation in 
Washington to the status of an Embassy. 

With regard to several of the Dominions there undoubtedly still remain 
relics of Imperial sovereignty. New Zealand is still bound by Imperial 
legislation extending to herself since, until she adopts the Statute of West- 
minster, the Colonial Laws Validity Act of 1865 remains part of her law; and 
her power of extra-territorial legislation is dubious. Canada is freer, being 
able to legislate extra-territorially and to repeal or amend all Imperial laws 
affecting her except the British North America Act, which is her Constitu- 
tion. Nevertheless Canada still must use the Imperial Parliament for the 
process of Constitutional amendment, and she still allows appeals in non- 
criminal matters to go to the Privy Council in London for final settlement.” 
Such remaining traces of colonialism, however, are now of minor importance 
in comparison with the international status evidenced by the declarations of 
war and by the whole range of independent action in international as well as 
domestic affairs. Except for New Zealand’s failure to adopt the Statute of 
Westminster, they are negligible reminders of a past status, and are fully 
governed by the understanding that they will be removed whenever the 
Dominions desire to do away with them. It will also be conceded that 
New Zealand in practice is on an equal footing with the other independent 
nations of the Commonwealth. In so far as Canada resorts to the Imperial 
Parliament for amendments to her Constitution she is merely using an ex- 
ternal authority as a rubber stamp to validate the changes which Ottawa 
has previously adopted by resolution of both Houses of Parliament.% For 
various political, sentimental and historical reasons, Canada, Australia, and 
New Zealand prefer for the time being to leave a small part of their ma- 
chinery of government in Great Britain, just as they leave their King over- 
seas. With the right to independent action in war and peace made clear, 
this symbolic remnant has ceased to indicate a diminution of statehood. 

It thus appears correct to say that this war has brought to completion the 
evolution, well under way before September, 1939, of independent national 
status for the Dominions. The terms ‘‘ Dominion,” and ‘‘ Dominion status,” 
are obsolete as descriptions of inter-Commonwealth relationships, however 
much they may linger in the language of the law. New Zealand alone has 
the word “‘Dominion”’ as part of her official name; Australia is a Common- 
wealth, South Africa a Union, and Canada and Ireland are without supple- 
mentary title. If Dominion status ends, as it has, in national independence, 
the special terminology becomes merely confusing. South Africa’s re- 

* Canada’s right to abolish the appeal has been upheld by the Supreme Court of Canada 
(1940 Canada Supreme Court Reports, 49) but the case was not carried to the Privy Council 
itself and hence the issue is undecided. 

25 Wheare, op. cit., p. 303 says: ‘‘The legal inequalities (remaining since the Statute of 
Westminster) were in the nature of voluntary restrictions imposed by the Dominions them- 


selves upon the legislative competence of their Parliaments in much the same way as any 
community may choose to limit the powers of its legislature in its Constitution.” 
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assertion of her international status as ‘‘an independent State,” a phrase 
used by her in the Conciliation Treaty made with the United States and 
signed at Washington on April 2, 1940,” is further evidence of the change 
that has occurred, but ceases to mark her as being on a different footing from 
any of the other nations associated in the Commonwealth. All the Do- 
minions (except Newfoundland) are independent states. The common 
kingship within the British group today establishes a form of personal union, 
the members of which are legally capable of following different international 
policies even in time of war. The relationship of England to Hanover after 
the accession of George I was very similar, though the analogy is not perfect 
since some of the Dominions, as already pointed out, have traces left of a 
closer relationship with Great Britain. The Commonwealth is thus no 
longer a group of subordinate minor powers under the sovereignty of one 
independent nation, but a group of six independent nations, of varying size, 
associated together for certain purposes and policies which any one may 
abandon at will but which most of them have chosen to keep parallel rather 
than divergent in major crises. The ‘‘sister kingdom” theory first suggested 
by the Canadian delegates to the London Conference in 1866,?” has pre- 
vailed. Empire, in the true sense, exists in Great Britain only as regards 
India, Newfoundland, and the Colonies under her jurisdiction; it is already 
dissolved for the rest. The relationship between the independent states 
associated through the Commonwealth is not Imperial in form but interna- 
tional. Even the common citizenship does not compel uniformity of inter- 
national action since most of the member states make a distinction in law 
between their own nationals and those from other parts of the Common- 
wealth. Irish law does not recognize the common nationality within its 
territory. The quality of British subject now confers no right of free move- 
ment within the Commonwealth; no exemption from deportation proceed- 
ings; no inalienable right of appeal; no right to vote; no obligation to bear 
arms unless his own state is at war. It does, however, provide a basis on 
which the member states can erect their own system of rights, and it entitles 
the bearer to the protection of the diplomatic representatives of the Crown 
wherever he may be. 


CONCLUSIONS 


This analysis of the present relations between the members of the British 
Commonwealth leads therefore to the following conclusions: 

1. Dominion status, in all save minor detail, has evolved into complete 
national independence. As a term descriptive of the states members of the 
Commonwealth, the word ‘‘Dominion”’ is therefore obsolete and confusing. 


*% The text is in S. S. Jones and D. P. Myers, Documents on American Foreign Relations, 
Vol. III, 1940-1941, Boston, 1941, p. 387. 

27 See F. R. Scott, ‘Political Nationalism and Confederation,” in Canadian Journal of 
Economics and Political Science, August 1942, p. 386, at 390-396. 
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It has never been applicable to Great Britain. It should be abandoned and 
Section 1 of the Statute of Westminster ought to be amended accordingly. 

2. The “British Commonwealth of Nations” is not a state. It has no 
single personality either in international or municipal law and no single 
government capable of acting for the whole.2® The name is merely a con- 
venient way of referring to a particular association of nations—Great Brit- 
ain, Canada, Ireland, South Africa, Australia, and New Zealand, and their 
respective dependencies. It belongs rather to the category of collective 
names as ‘‘the Pan-American Union” or the “‘The United Nations.”” The 
term ‘‘ British Empire” should be restricted to Great Britain and her empire 
(India, the Colonies and Protectorates) in which case it refers to a specific 
entity in international law. 

3. The independent nations in the Commonwealth are still ‘‘associated”’ 
together by reason of their use of the common Crown for certain purposes, by 
their retention of an underlying common nationality, and by a number of 
generally accepted modes of behaviour vis-d-vis one another. A nation 
outside the Commonwealth is no more independent than one inside, though 
it is free from the results of this association. 

4. Since Dominion status has been transformed into national status any 
offer of ‘Dominion status” to a non-self-governing part of the Common- 
wealth (such as India) is impliedly an offer of complete independence of 
action. There is nothing now withheld in such a grant. The acceptance 
of the status would, however, imply a continued association with the other 
members of the Commonwealth, but only on terms defined by the member 
itself and terminable at its sole discretion. 

5. The use of the common Crown is not an essential condition of member- 
ship in the Commonwealth. Ireland has abolished it as a part of her internal 
constitution. A republic could be associated with other monarchies if such 
were the agreement. The use of the Crown as a symbol of association does 
not restrict the freedom of action of the nation states within the Common- 
wealth, though it does sometimes confuse the citizens with regard to their 
primary allegiance. 

6. The oath of allegiance of public officers in each of the member nations 
is an oath to the Crown in relation to and as part of the constitution of that 
nation. It is not an oath to the Crown generally and in every aspect. 
Hence it is not a violation of the oath of allegiance to urge the Crown to 
adopt any particular policy (e.g. belligerency or neutrality) vis-d-vis the 
nation of which the proponent is a citizen, even if the Crown adopts the 
opposite policy elsewhere. Treason can only be committed against the 
national crown.?® 


28 See P. E. Corbett, ‘‘The Status of the British Commonwealth in International Law,” in 
University of Toronto Law Journal, Vol.III, 1940, 348, 359. 

*® This point arose in Quebec in September 1939. A member of the Quebec Bar opposed 
Canada’s participation in the war, and was accused by a Chief Justice of having violated 


48 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


7. The practice of excluding members of the Commonwealth from the 
application of the most-favoured-nation clause in commercial treaties, 
originally justified on the ground that the members were not separate states, 
can no longer be so justified. 

8. Any member of the Commonwealth may make whatever treaties, 
alliances, or unions it desires with any other non-British state. The offer 
by Great Britain of complete union with France in 1940 is an example of 
the freedom possessed by the individual members. There was no previous 
Commonwealth agreement on this action, no assent from the other members 
of the group. The union would not on this account have been illegal in any 
respect. Similarly, Canada’s Joint Defence agreement with the United 
States of August, 1940, required no Commonwealth approval. Members 
of the Commonwealth, however, are by agreements of Imperial Conferences 
expected to inform one another of negotiations likely to be of mutual interest. 

9. The High Commissioners representing the various members of the 
Commonwealth vis-d-vis each other should belong to the category of the 
diplomatic corps, and it would be logical to accord them this status. At 
present their rank is inferior to that of the ambassadors of the smallest 
states.*° 

10. Full independence of action, in war as in peace, is possessed by all 
members of the Commonwealth. The common underlying citizenship is 
no legal obstacle to partial belligerency in the Commonwealth group. 

11. If all or some of the nations of the Commonwealth join any future 
world association of states it would be improper for them to refuse to apply 
the rules of that association to themselves in their relations with one another. 
Any claims to special right for the group or any reservations of Inter-Com- 
monwealth disputes from the purview of the World Court would violate the 
general principle that all states should be equally subject to international 
law. 

12. The British Commonwealth, being an association of states sui generis, 
offers to the world no model of international organisation. It is not a type 
on which a League of Nations can be built. It has been steadily applying 
to itself over the past century the principle of national sovereignty, which, if 
a new league or union of nations is to be established, must be reduced rather 
than extended. Its surviving unity is a remnant of a much greater unity 
and not the result of an effort toward a new and closer association. It has 
none of the common organs of government which a world society would 


his oath of allegiance by so doing—an accusation clearly unfounded unless Canada was still 
a dependent colony. 

8° This conclusion supports the opinion vainly urged by the Canadian Government at the 
time of the appointment of the first Canadian High Commissioner to London in 1880. See 
the correspondence in W. P. M. Kennedy, Status, Treaties and Documents of the Canadian 
Constitution, 2nd ed., Boston, 1930, at p. 676. 
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need, though it offers many examples of purely voluntary coéperation based 
on sympathy, tradition, and consent. 

13. It would seem improper, at the peace conference which will follow this 
war, for the British nations to claim the same dual representation they pos- 
sessed at Versailles in 1919, when, in addition to their representation as 
separate states, they also were granted representation on the British Empire 
panel. Each should be represented by its own plenipotentiaries on the same 
basis as all other states. 


| | 


THE STATUS OF THE UNITED STATES FORCES 
IN ENGLISH LAW 


By Econ ScHWELB 


It is proposed to deal in this article with the English law concerning the 
legal status of the United States forces present in the territory of the United 
Kingdom of Great Britain and Northern Ireland during the present war. 
The history of, and the controversies regarding, the legal position of friendly 
armed forces on foreign territory in international law remain outside of the 
scope of the present survey, which is devoted to the municipal aspect of the 
matter.! In order, however, to give a picture of the whole body of English 
law applicable to the American forces we shall include a few remarks on the 
development of the question in English municipal and British imperial law, 
and it will also be necessary to compare the provisions concerning the United 
States forces with those regulating the status of the other allied and associ- 
ated forces at present stationed in the British Isles, as well as with the pro- 
visions regarding visiting Dominion troops. As will be seen later there has 
been a certain amount of interdependence between international and inter- 
imperial relations with regard to the legal problem with which we are con- 
cerned. 


I. THe Sources or ENGLISH LAW ON THE SUBJECT 


During the World War of 1914-1918 the legal position of allied troops 
present in the United Kingdoi was regulated by Orders in Council made 
under the Defence of the Realm Acts. By Order in Council of March 22, 
1918, Regulation 45F of the Defence of the Realm Regulations was issued 
and by Order in Council of June 25, 1918, it was amended.? In the first 
paragraph of this Regulation it was declared that, subject to any general or 
special agreement, the naval and military authorities and courts of an Ally 
may exercise in relation to the members of any force of that Ally who may for 
the time being be in the United Kingdom all such powers as are conferred on 
them by the law of that Ally. The Regulation contained detailed provisions 


1 See Colonel Archibald King, “Jurisdiction over Friendly Foreign Armed Forces,”’ this 
JouRNAL, Vol. 36 (1942), p. 539, et seg.; Professor Arthur L. Goodhart, ‘‘The Legal Aspect 
of the American Forces in Great Britain,’? American Bar Association Journal, November 
1942, pp. 762-765; Dr. Roman Kuratowski, “International Law and the Naval, Military, 
and Air Force Courts of Foreign Governments in the United Kingdom,” Transactions of 
the Grotius Society, Vol. XXVIII (1942), p. 1, et seq.; the present writer’s, ‘‘The Jurisdiction 
over the Members of the Allied Forces in Great Britain,’ Czechoslovak Yearbook of Inter- 
national Law, London, 1942, p. 147, et seq., and, for the War of 1914-1918, Aline Chalufour, 
Le Statut Juridique des Troupes Alliés pendant la Guerre, 1914-1918. 

2S. R. & O., Nos. 367, 765; see “The Defence of the Realm Regulations Consolidated,” 
being Part II of the Defence of the Realm Manual, 7th Edition, Revised to March 31, 1919. 
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regarding the assistance to be rendered to allied service courts by the British 
military and civil authorities, the privileges of such courts, witnesses heard 
before them, and regarding the execution of sentences imposed by them. 
Negotiations for a change of the status of the American soldiers to the effect 
that they should be subject to the exclusive jurisdiction of American military 
courts were in progress between the British and American Governments, 
but the negotiations were not completed.’ 

Apart from Regulation 45F of the Defence of the Realm Regulations the 
question of troops other than United Kingdom troops arose in English law 
for the first time as a question of intra-imperial relations as a consequence of 
the definition of Dominion status by law and convention at the Imperial 
Conferences of 1926 and 1930 and through the Statute of Westminster, 
1931.4 At the Imperial Conference of 1926 the question of the extra-terri- 
torial operation of Dominion legislation was referred to a committee.5 The 
Committee in their report said: ° 


“In connection with the exercise of extra-territorial legislative pow- 
ers, we consider that provision should be made for the customary extra- 
territorial immunities with regard to irternal discipline enjoyed by the 
armed forces of one Government when present in the territory of an- 
other Government with the consent of the latter. . . . We recommend 
that provision should be made by each member of the Commonwealth 
to give effect to such customary extra-territorial immunities within its 
territory as regards other members of the Commonwealth.” 


This recommendation was adopted by the Imperial Conference of 1930, 
and legislation in substantially identical terms has been passed in the Union 
of South Africa,’ in the United Kingdom,$ and in the Dominion of Canada.° 
An Act on similar lines was passed by ‘ie Newfoundland legislature in 
1940.!°.. The Commonwealth of Australia aid not adopt the relevant sections 
of the Statute of Westminster until 1942; the Dominion of New Zealand 
has not adopted them at all. Special provisions applying to Australian 
and New Zealand forces were, therefore, inserted by the Army and Air Force 


* The Attorney-General Sir Donald Somervell, statement made on August 4, 1942, Parl. 
Deb., House of Commons, Vol. 382, col. 930. 

‘ Imperial Conference, 1926, Summary of Proceedings, Cmd. 2768; Imperial Conference, 
1930, Summary of Proceedings, Cmd. 3717; The Statute of Westminster, 1931, (22 Geo. 
5, ¢. 4). 5 Cmd. 2768, at p. 12 and 18. 

6 Report of the Conference on the Operation of Dominion Legislation and Merchant Ship- 
ping Legislation, 1929 (Cmd. 3479, 1930), par. 44. 

7 Union of South Africa: Act No. 32 of 1932; The Defence Act (Amendment) and Domin- 
ion Forces Act, 1932. Chapter II: The Discipline and Internal Administration of Visiting 
Dominion Forces, Sections 6-11. 

8 Visiting Forces (British Commonwealth) Act, 1933 (23 Geo. 5, c. 6). 

® Dominion of Canada: The Visiting Forces (British Commonwealth) Act, 1933 (23-24 
Geo. V, c. 21). 

10 Newfoundland: The Visiting Forces (British Commonwealth) Act; No. 29, 1940. 
11 Sec. 11 of the Statute of Westminster. 
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(Annual) Act, 1932, in Sections 177 and 187C of the Army Act and of the 
Air Force Act and expressly maintained in force by Section 7 of the Visiting 
Forces (British Commonwealth) Act, 1933. 

The British Statute, which will be called the Commonwealth Act here- 
after, though enacted later than the South African Act, served as a model 
for Dominion legislation.'"* The Commonwealth Act not only served as a 
model for Dominion legislation on the subject; in the present war, as will 
be seen later, part of it was applied, with certain adaptations, modifications, 
and exceptions, to the allied and associated forces of the European countries 
as well as to the United States forces. The Report of the Conference on the 
Operation of Dominion Legislation,'* in recommending provisions for the 
settlement of relations among the different members of the British Com- 
monwealth of Nations, referred to the ‘‘customary extra-territorial im- 
munities”’ enjoyed by foreign friendly forces in International law, and in 
the debates on the Commonwealth Bill the then Solicitor General, Sir Boyd 
Merriman," and the then Financial Secretary to the War Office, Mr. Duff 
Cooper,'* similarly referred to the precedent which consisted in the emer- 
gency legislation passed under the Defence of the Realm Act during the First 
World War. The legislative structure thus established for intra-imperial 
relations was made use of in regulating the status of foreign troops which 
came to the United Kingdom during the present war. 

This was effected by the Allied Forces Act, 1940,!” Sec. 1[3] of which pro- 
vides that His Majesty may by Order in Council provide for the application 
to any allied force for the time being present in the United Kingdom or on 
board any of His Majesty’s ships or aircraft, of certain sections of the Com- 
monwealth Act of 1933 but subject to such adaptations, modifications, and 
exceptions as may be provided by the Order. Under this enabling clause 
part of the provisions of the Commonwealth Act have been applied to the 
different Powers with whom Britain is allied and who maintain armed 
forces in the United Kingdom. The application was effected by the follow- 
ing Orders in Council: 

(1) By Order of October 11, 1940,1* to Belgium, the Czechoslovak Re- 
public, the Netherlands, Norway, and Poland; 


(2) By Order of January 15, 1941,1° to the Free French Forces, now 
called Fighting French Forces; 


18 22 Geo. 5, c. 22. Through Section 9 of the Army and Air Force (Annual) Act, 1943, the 
Commonwealth of Australia has been excluded from Sec. 187C of the Army Act and Sec. 
187C of the Air Force Act because those sections are no longer required for Australia, Aus- 
tralia having now adopted the relevant provisions of the Statute of Westminster. 

18 The Under-Secretary of State for War Earl Stanhope, October 25, 1932, Parl. Deb., 


House of Lords, Vol. 85, col. 807. 14 Supra, note 6 (Cmd. 3479). 
16 February 13, 1933, Parl. Deb., Lords, Vol. 274, col. 746. 
16 Thid., col. 734. 173 & 4 Geo. 6, c. 51. 


18 Allied Forces (Application of 23 Geo. 5, c. 6) (No. 1) Order, 1940; S. R. & O., 1940, 
No. 1818. 


19 Allied Forces (Application of 23 Geo. 5, c. 6) (No. 2) Order, 1941;S. R. & O., 1941, No. 47. 
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(3) By Order of May 5, 1941,2° to Greece and Yugoslavia; 
(4) By Order of May 22, 1942, to the United States of America. 


In applying part of the provisions of the Commonwealth Act to the 
different allied and associated forces the King in Council (in other words the 
Government) made use of his power to adapt, to modify, and to provide 
for exceptions from, them, with the effect that the Commonwealth Act 
applies in partly different wordings to the Dominion forces, to the allied 
forces other than U.S.A., to the Fighting French Forces, and to the forces of 
the United States. Certain sections have been considerably recast in the 
Act as applied to the United States forces and differ in wording and content 
from the analogous sections as applied to other groups of Dominion and 
allied forces. 

It will be seen from the foregoing survey that when, shortly after Pearl 
Harbour, the first American troops arrived in the British Isles English 
municipal law had already provided for a statutory basis for their military 
and naval courts and authorities to exercise within the United Kingdom all 
such powers as are conferred upon them by the law of the United States, 
such statutory basis being provided by Sec. 1[1] of the Allied Forces Act 
and those provisions of the Commonwealth Act which were applicable and 
eventually applied to the American Forces. The Allied Forces Act auto- 
matically applied to the American forces when the first American contingent 
reached the British Isles. To effect this no special treaty or agreement be- 
tween the British and American governments was required. The opposite 
view does not seem to be warranted either by the provisions of the statute 
or the actual practice followed by the British Government. 

Some of the provisions of the Allied Forces Act, 1940, however, did not 
seem to the United States authorities adequate * and ‘‘after considerable 
discussion”’ * special legislation was passed ‘‘to give effect to an agreement 
recorded in Notes exchanged between His Majesty’s Government in the 
United Kingdom and the Government of the United States of America, 
relating to jurisdiction over members of the military and naval forces of the 
United States of America, ’’ i.e. the United States of America (Visiting Forces) 
Act, 1942,%4 to be cited as American Forces Act hereafter. In introducing 


After the recognition of the French Committee of National Liberation the Orders subject- 
ing the ‘‘ Free French Forces” to a special regime different from the status of the forces of the 
sovereign allied Powers (Sec. 1[2] of the Allied Forces Act) have been revoked and the French 
forces under the authority of the Algiers Committee have been placed in the same legal 
position as the forces of the other allied Powers. In the Order in Council 8. R. & O., 1940, 
No. 1818, which enumerates the “‘ Powers allied with His Majesty,”’ ‘the Republic of France” 
has been added to the list of allied Powers: Orders in Council of September 24, 1943; S. R. & 
0., 1943; Nos. 1379-1381. 

2° The Allied Forces (Greece and Yugoslavia) Order, 1941; S. R. & O., 1941, No. 651. 

™ The United States of America (Visiting Forces) Order, 1942; S. R. & O., 1942, No. 966. 

"For criticism see King, op. cit., p. 557. 

%3 Ibid. 43 & 4 Geo. 6, c. 51. 
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the Bill in the British House of Commons, the Home Secretary, Mr. Herbert 
Morrison, said *5: “It is the considered opinion of the Government of the 
United States that it is most expedient, and from their constitutional point 
of view is right, that any offences on the part of the American Armed Forces 
should be tried by their own military courts and not by British courts. The 
American authorities have pressed that point of view upon us with great 
vigour and earnestness.”’ 

Both the Commonwealth Act as applied to the United States forces 
(Sec. 5), and the American Forces Act itself (Sec. 3) provide for the exten- 
sion of their provisions to British colonies, protectorates and mandated 
territories. The British Government have availed themselves of these en- 
abling provisions by two Orders in Council 2° and the statutes have been 
applied to United States forces present in the British dependencies set out 
in Schedules to both Orders. The dependencies enumerated in these 
Schedules differ somewhat from the analogous Schedules determining the 
validity in the British dependencies of the United Kingdom provisions 
regarding Dominion forces 2’ and the forces of the non-American allies,”® 
the chief difference being that the Allied Forces Act, the Commonwealth 
Act, and the United States Act do not apply to American forces in such 
British colonies as are, and to the extent they are, leased to the United 
States of America under the American British Agreement of March 27, 
1941.2° For the leased bases the provisions of the said Agreement are in 
force to the exclusion of those of the American-British Agreement of July, 
1942 (par. 9), and of the American Forces Act. The provisions of the 
Leased Bases Agreement were given municipal effect by enactments of the 
different local legislatures.*° 

The legal status of American troops in British Dominions is no concern of 
the United Kingdom legislature.*! 

The procedure of summoning witnesses to American service courts was 


*5 Parl. Deb., Commons, Vol. 382, cols. 876/877 (August 4, 1942). 

* The United States of America (Visiting Forces) (Colonies, &c.) Order, 1942; 8S. R. & 
O., 1942, No. 1576, and The United States of America (Application of 5 and 6 Geo. 6, c. 31 
to Colonies, etc.) Order, 1942; S. R. & O., 1942, No. 2410. 

27 The Visiting Forces (British Commonwealth) (Application to the Colonies, &c.) Order 
in Council, 1940; S. R. & O., 1940, No. 1373, as amended by The Visiting Forces (British 
Commonwealth) (Application to Colonies, etc.) Order in Council, 1942; S. R. & O., 1942, 
No. 1905. 

#8 The Allied Forces (Application of Acts to Colonies, &c.) (No. 1 and No. 2) Orders, 1941; 
8. R. & O., 1941, Nos. 155 and 1102. 

29 Cmd. 6259; this JourNAL, Vol. 35 (1941), Supp., p. 136. 

30 In Newfoundland by the American Bases Act, No. 12, 1941; in Trinidad by the United 
States Bases (Temporary Provisions) Ordinance, No. 37, 1941; in Jamaica by the United 
States Bases (Agreement) Law, 1941, No. 76, in Bermuda through different enactments of 
1940 and 1941 ete. 31 King, op. cit., p. 556. 
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regulated by an order of the Army Council and Air Council ® and an order 
made by the Admiralty.** 

Further, under the Emergency Powers (Defence) Acts, 1939 and 1940, 
the Defence (United States Forces—Administration of Estates) Regulations, 
1942, were issued.*4 

By Order in Council ** Regulation 104A of the Defence (General) Regula- 
tions was inserted applying the provisions of a considerable number of 
Defence Regulations to allied powers and associated authorities, to persons 
in their service and to their property. 

It may be added that the legislation so far mentioned is in no way con- 
cerned with the enforcement of calling-up notices of Allied Governments. 
In the debate on the Allied Forces Bill Sir Edward Grigg, Under-Secretary 
of State for War, stated that conscription of foreigners was in no way im- 
plicit in this Bill. But he declared the Government’s readiness to introduce 
the necessary legislation if the Allied Governments should want to apply 
and enforce the conscription of their subjects for military service.*® On 
September 18, 1940, Mr. Attlee declared on behalf of the United Kingdom 
Government that they intended in due course to submit to Parliament 
legislation to confer upon the Allied Governments in Great Britain the 
necessary authority to call up their nationals for military service in accord- 
ance with their existing national laws. ‘‘Until this legislation has been 
passed the position remains that the Allied Governments have the right to 
call upon their nationals in this country for military service in accordance 
with their own national laws, but our own courts and authorities have no 
power to assist the Allied Governments in enforcing such obligations for 
military service upon any of their nationals who may be unwilling to 
respond voluntarily.” *7 This declaration was repeated by Mr. Attlee on 
December 3, 1940,** on August 5, 1941 *° and, by the Under-Secretary of 
Labour, Mr. Assheton, on December 10, 1941.4° The National Service 
(No. 2) Act, 1941, passed in December, 1941, contains, under the heading 
“General obligation to serve,” the declaration that “‘all persons of either 
sex for the time being in Great Britain are liable to national service, whether 


2 Orders made by the Army Council and Air Council under Paragraph 2 [3] of the Schedule 
to the United States of America (Visiting Forces) Order, 1942; S. R. & O., 1942, No. 1679. 

% Order, dated October 21, 1942, made by the Admiralty under Paragraph 2 [3] of the 
Schedule to the United States of America (Visiting Forces) Order, 1942; S. R. & O., 1942, 
No. 2192. 

* The Defence (United States Forces—Administration of Estates) Regulations, 1942; 
8. R. & O., 1942, No. 2562. 3S. R. & O., 1942, No. 2561. 

%* Parl. Deb., Commons, Vol. 364, cols. 1384-5 (August 21, 1940). 

37 Ibid., Vol. 365, col. 149 (September 18, 1940). 

38 Tbid., Vol. 367, col. 411 (December 3, 1940). 

% Tbid., Vol. 373, col. 1785 (August 5, 1941). 

0 Ihid., Vol. 376, col. 1605 (December 10, 1941). 
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under the Crown or not, and whether in the armed forces of the Crown, in 
civil defence, in industry, or otherwise,’’ *' but a Bill actually imposing the 
liability to military service upon Allied nationals was laid before Parliament 
as late as June, 1942, and became law as the Allied Powers (War Service) 
Act, 1942.2 This Act, the detailed analysis of which is outside the scope 
of this survey “ is based on the principle that such Allied nationals as are 
not within a certain time members of the forces of their own state, are liable 
for service in the British forces. The substantial section of the Act is an 
enabling measure which will not in general come into force with regard 
to any particular nationality, until, in agreement with the Allied nation- 
ality concerned an Order in Council is made applying it to persons of that 
nationality.“ 

The Allied Powers (War Service) Order, 1943,*° applying the liability 
for war service to male nationals of Belgium, the Czechoslovak Republic, 
Greece, the Netherlands, Norway, Poland, and Yugoslavia came into opera- 
tion on April 1, 1943. The Allied Powers (War Service) Act, 1942, has so 
far not been applied to the United States.*® 


IJ. THe FUNDAMENTAL BRITISH PROVISIONS REGARDING AMERICAN 
MILITARY JURISDICTION 


Sec. 1[{1] of the Allied Forces Act provides that ‘“‘ where any naval, military 
or air forces of any foreign Power allied with His Majesty are for the time 
being present in the United Kingdom or on board any of His Majesty’s ships 
or aircraft, the naval, military and air force courts and authorities of that 
Power may, subject to the provisions of this Act, exercise within the United 
Kingdom or on board any such ship or aircraft in relation to members of 
those forces, in matters concerning discipline and internal administration, all 
such powers as are conferred upon them by the law of that Power.’”’ This 
provision has been criticized by Colonel Archibald King 47 on account of the 
words “subject to the provisions of this Act’’ which—together with Sections 


415 & 6 Geo. 6, c. 4, Sec. 1. 25 & 6 Geo. 6, c. 29. 

48 See the note by Pavel Hartmann, in 6 Modern Law Review (1942-48), p. 72. 

44The Joint Parliamentary Secretary to the Ministry of Labour (Mr. MeCorquodale), 
Parl. Deb., Commons, Vol. 380, col. 2178 (June 25, 1942). 

45 The Allied Powers (War Service) Order, 1943, S. R. & O., 1943, No. 381. 

With regard to similar arrangements during the War 1914-1918 see the Military Service 
(Conventions with Allied States) Act, 1917, 7 & 8 Geo. 5, Ch. 26, and the Conventions made 
under it by the United Kingdom with France (Agreement of October 4, 1917: Cmd. 8691; 
and Order in Councils: 8. R. & O., 1917, No. 1216), Russia (Agreement of July 16, 1917: 
Cmd. 8588, and Order in Council: 8. R. & O., 1917, No. 871), Italy (Agreement of December 
11, 1917: Cmd. 8694; and Order in Council: 8. R. & O., 1918, No. 52), Greece (Convention 
of August 8, 1918: Cmd. 9103; and Order in Council: S. R. & O., 1918, No. 1225), and the 
United States of America (Convention of June 3, 1918: Cmd. 9101; and Order in Council: 
S. R. & O., 1918, No. 1105). See further W. W. Fitzhugh and C. C. Hyde, The Drafting 
of Neutral Aliens by the United States, this JourNAL, Vol. 36 (1942), p. 369 et seq. 

47 Op. cit., p. 557. 
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2{2] and 2([3|—show ‘‘that it is the theory of the Allied Forces Act that foreign 
courts operate in Britain by authority of that Act, that it is a delegation of 
power to them. This view is believed to be unsound. The courts-martial 
of the armed forces of any nation derive each and all their powers from the 
laws of that nation, and can accept no grant of power from any other.”’ The 
British Government, in introducing the Allied Powers Bill, was indeed acting 
upon the ‘‘theory” stated by Col. King. This follows both from a com- 
parison of the text of the Allied Forces Act with Defence Regulation 45F 
which had been in force during the First World War, ** and from express 
statements of Government spokesmen in Parliament. Regulation 45F did 
not claim to grant to the Allied authorities any powers, but ‘‘for facilitating 


the enforcement by His Majesty’s Allies of discipline amongst . . . their 
.. . forces’ declared that ‘‘the authorities and courts of an Ally may exer- 
cise . . . powers . . . conferred on them by the law of that Ally.’’ In 


the debate on the Allied Forces Bill the then Under-Secretary of State for 
War Sir Edward Grigg stated that the British Government ‘‘are engaged in 
negotiating agreements with these different Sovereign Governments, and we 
shall not be able to complete them until we have the legal power which this 
Bill will confer.’’ And he went on to say that “actually, those Governments 
are not in proper command of their own forces until this Bill becomes law.”’ *° 
In another connection Sir Edward Grigg, in answering a question relating to 
Prince Starhemberg, then a member of the Free French Air Force, said: “‘I 
am not in a position to make any statement upon the membership of a force 
that has no legal status. It can be joined like any other club, since this is a 
free country. But when these forces have some legal status, then will be the 
moment to raise questions of this kind.” *° On February 20, 1941, the then 
Under-Secretary of State for Foreign Affairs, Mr. Butler, moved the Second 
Reading of the Diplomatic Privileges (Extension) Bill and mentioned the 
Allied Forces Act in the following way: ‘‘The House has already passed the 
Allied Forces Act, which confers [sic] on the Governments concerned power 
over their own nationals in respect of those forces which are so gallantly 
massed on our shores.” *! According to the views expressed by Sir Edward 
Grigg and Mr. Butler it is the Allied Forces Act from which the Allied forces 
derive their legal existence and the Allied authorities and courts their jvris- 
diction over their members. 

It is submitted, however, that though the draftsmen of the statute were 
no doubt influenced by what Col. King describes as ‘‘the theory of the Allied 
Forces Act,’’ this theory has not been consistently upheld even by the Act 
itself. In spite of what has been said the Allied Forces Act does not deny 
that the Allied service courts derive their authority from the laws of their 
Own countries and the Act makes express provision for the Allied service 
courts and authorities to exercise all such powers as are conferred upon them 


‘8 Supra, note 2. 49 Parl. Deb., Commons, Vol. 364, col. 1389 (August 21, 1940). 
5° Tbid., col. 1400. 51 Jbid., Vol. 369, col. 330 (February 20, 1941). 
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by the law of that Power to which they belong, i.e. the Act itself contains a 
reference to the law of the respective country. 

No British statute can confer upon American or Dutch or Norwegian, etc., 
service courts powers to try and convict American, Dutch, or Norwegian 
soldiers under American, Dutch, or Norwegian law. On the other hand, no 
American, Dutch, or Norwegian statute can confer on American, Dutch, or 
Norwegian service courts the right to sit on British territory, to examine 
witnesses, to be protected against contempt of court and to enjoy such other 
privileges as belong to a military tribunal, nor can it secure for such courts 
the help of the British police or any other authority. Only British legisla- 
ture can make the activities of such courts lawful in respect of the British 
legal order and provide the necessary protection and assistance for them. 

The point, therefore, is not whether the British legislator claims to be 
granting powers to foreign service courts, but in the extent of such powers, 
i.e. whether or not the powers which foreign service courts are entitled to 
wield under the Allied Forces Act are equivalent to the rights accorded to 
friendly armed forces by international law. The answer to this question is 
outside the scope of this paper, the purpose of which is to describe the positive 
municipal law of the United Kingdom. 

It should be observed that the much wider powers under the British- 
American Agreement of July 27, 1942, and under the American Forces Act 
are, as far as British municipal law is concerned, also exercised under pro- 
visions enacted by the British Parliament. On the other hand, not only the 
United States, but all other allied Powers maintaining armed forces on 
British soil, claim that their courts-martial derive their powers from their 
own laws and they do so in spite of the fact that the Allied Forces Act applies 
to their forces without the modifications introduced by the special legislation 
in respect of the American forces. This special legislation has not altered 
Sec. 1[1] of the Allied Forces Act and it applies to the American forces in the 
wording cited above in the same way as to all other Allied forces. But the 
view that it is the law of the United States and by no means British law from 
which the American courts-martial in Great Britain and Northern Ireland 
derive their powers, and that the United States cannot accept a grant of 
power from any other legal order, has found recognition even in the express 
wording of British municipal provisions: Sec. 1[2] of the Commonwealth Act 
of 1933, in dealing with the immunities and privileges of the service courts 
of the British Dominions, speaks of service courts “‘ exercising jurisdiction by 
virtue of this Act.’”” When this provision was extended to the Allied forces 
other than American © and to the Free French Forces, the quoted words in 
Sec. 1[2] of the Commonwealth Act were replaced by the words “exercising 
jurisdiction by virtue of the Allied Forces Act, 1940.’ In the Schedule to 
the Order in Council, applying the Commonwealth Act of 1933 to the United 
States forces,** the text runs as follows: ‘‘The members of any service court 
4S. R. & O., 1940, No. 1818. 88 Tbid., 1941, No. 47. “4 Tbid., 1942, No. 966. 
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of the United States of America exercising within the United Kingdom . 
in relation to members of the American forces, jurisdiction conferred by the 
law of the United States of America. . . .” 

In our view the difference in wording does not involve different legal con- 
sequences. The text as applicable to forces other than American forces 
takes as its starting point the British legal order and accordingly stresses the 
fact that it is the British legal order into which the provision is embodied. 
The text, as applied to the American forces accepts the American starting 
point. The difference is not one of substantive law, but rather, as it were, 
one in the degree of international courtesy. 

The Commonwealth Act does not exempt the members of the visiting 
Dominion force from the local (United Kingdom) jurisdiction.*5 With re- 
gard to the allied forces, subjection to the jurisdiction of the British courts is 
expressly stated in Sec. 2[1] of the Allied Forces Act, which reads: 


‘“‘Nothing in the foregoing section shall affect the jurisdiction of any 


civil court of the United Kingdom . . . to try a member of any of the 
... forces . . . for any act or omission constituting an offence against 
the law of the United Kingdom. . . .” 


‘Although under Clause 2 we do claim complete jurisdiction over all 
offences,”’ said the British Attorney General Sir Donald Somervell in the 
debate on the Allied Forces Bill,®* ‘‘in practice it is not, of course, claimed 
where an offence is committed within the lines and the life or property of one 
of our subjects is not involved.’’ Under Sec. 2[3] an Allied service court has 
no jurisdiction to try any person for any act or omission constituting an 
offence for which he has been acquitted or convicted by any United Kingdom 
civil court. 

It was these substantive provisions of the Allied Forces Act which have 
been abrogated in respect of the American forces by the American Forces 
Act. By virtue of Sec. 1[1] of this Act no criminal proceedings shall be 
prosecuted in the United Kingdom before any court of the United Kingdom 
against a member of the military or naval forces of the United States of 
America. Mr. Herbert Morrison, in moving the Second Reading of the Bill 
in the British House of Commons *’ described the position in this way: ‘‘The 
present position is that there is a dual jurisdiction. At the moment (i.e., 


% But the Visiting Forces (Royal Canadian Air Force) Order, 1942, S. R. & O., 1942, No. 
2568, provides that no officer or airman of the Royal Canadian Air Force who is attached 
temporarily to the Royal Air Force shall, on conviction by court-martial, be liable to suffer 
death, penal servitude, imprisonment with or without hard labour and (in the case of an 
officer) cashiering or dismissal unless the infliction of such punishment is approved by the 
Governor General of Canada in Council. 

Provisions to the like effect concerning Australia are contained in The Visiting Forces 
(Royal Australian Air Force) Order, 1943, S. R. & O., 1948, No. 750. Cf. also The Visiting 
Forces (Military Courts-Martial) Order, 1942, S. R. & O., 1942, No. 270. 

Parl. Deb., Commons, Vol. 364, col. 1405 (August 21, 1940). 

57 Tbid., Vol. 382, col. 878 (August 4, 1942). 
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before the passing of the Act) the American armed forces, through their ap- 
propriate military courts and so on, have jurisdiction over those cases and 
so have the British courts of justice. What this Bill does is to oust the 
British courts of justice from cases in criminal offences.’’ In the British 
Foreign Secretary’s note, which, together with the American Ambassador’s 
note is appended to the United States Act, Mr. Eden says that the British 
Government ‘‘. . . are prepared, subject to the necessary Parliamentary 
authority, to give effect to the desire of the Government of the United 
States that the service courts and authorities of the United States Forces 


should . . . exercise exclusive jurisdiction in respect of criminal offences 
which may be committed in the United Kingdom by members of those 
Forces. ...” “It is appreciated, however,” the note continues, ‘that 


cases may arise where for particular reasons the American authorities may 
prefer that their courts should not exercise the above jurisdiction, and His 
Majesty’s Government would accordingly propose that in any case in which a 
written communication to that effect is received from the Diplomatic Repre- 
sentative of the United States it should be open to the appropriate British 
authority to restore the jurisdiction of the courts of the United Kingdom 
to deal with that case.”” Mr. Winant having informed Mr. Eden that his 
“‘Government agreed to the several understandings which were raised’’ in 
Mr. Eden’s note, the proviso was inserted in Sec. 1[{1] of the Act that “upon 
representations made to him on behalf of the Government of the United 
States of America with respect to any particular case, a (sc. British) Secre- 
tary of State may by order direct that the provisions of this subsection (i.e. 
the ousting of British jurisdiction) shall not apply in that case.” It is 
intended that such waiver of the exclusive American jurisdiction might take 
place in the case of an offence committed in a distant part of the United 
Kingdom where it would be needlessly troublesome for the American author- 
ities to send a court-martial. The American Government has affirmed its 
understanding that ‘‘the trial of any member of the United States Forces for 
an offence against a member of the civilian population . . . would be ar- 
ranged to take place . . . within a reasonable distance from the spot where 
the offence was alleged to have been committed, so that witnesses should not 
be required to travel great distances to attend the hearing’’®* Lord Atkin 
has pointed out ** that this provision is not made part of the Act. 

Thus a waiver of American jurisdiction is provided for both in the British- 
American Agreement of July 27, 1942, and in the British statute. A similar 
waiver, though of much wider scope and of a general nature, is contained in 
the military agreements between Britain and her European Allies who, it 
appears, have agreed to the fundamental provisions of the Allied Forces Act 
regarding concurrent British civil and Allied military jurisdiction (Sec. 2[1] 

58 Par. 5. 59 The Times, London, August 3, 1942. 


6° On this see also the Lord Chancellor Viscount Simon, Parl. Deb., Lords, Vol. 124, col. 
60 (July 29, 1942). 
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of the Allied Forces Act) and to the exclusion of Allied military jurisdiction 
in cases where a person has been acquitted or convicted by a British civil 
court (Sec. 2[3]). The same applies to the exclusion of Allied jurisdiction in 
cases of murder, manslaughter and rape, committed by members of non- 
American Allied forces. This exception is not provided for in the Allied 
Forces Act ™ but in the military agreements concluded with the Allied 
Governments. 

In this connection it is important to note that, as Professor Arthur Good- 
hart explained to the British public,™ there is a striking difference between 
British and American constitutional practice. In Great Britain the civil 
courts continue to try members of the armed forces for criminal offences even 
during wartime, but this is not true in the United States. Thus Article 74 
of the American Articles of War provides that the military authorities must 
hand over any accused person to the civil authorities ‘‘except in time of war.”’ 

Through the United States Act the jurisdiction of the British courts is 
excluded, but by no means the competency of the British police authorities. 
‘Most important in the British system is the British policeman. I think 
we should be very slow to admit that anybody could be usefully substituted 
for him in respect of the function which he performs. . . . The British police- 
man will continue to do his duty in this connection, and it is he who will be 
concerned in case of need in detaining or arresting a suspected person.’ ® 
Sec. 1[2] of the Act therefore provides that “‘the foregoing subsection shall 
not affect any powers of arrest, search, entry, or custody, exercisable under 
British law with respect to offences committed or believed to have been com- 
mitted against that law; but where a person against whom proceedings 
cannot, by virtue of that subsection, be prosecuted before a court of the 
United Kingdom is in the custody of any authority of the United Kingdom,” 
he shall be delivered into the custody of an authority of the United States. 
The Act, besides providing for arrangements of the two Governments regu- 
lating in detail this collaboration between the British and American authori- 
ties, also enables the competent British minister to issue general or special 
directions for the purpose of giving effect to these arrangements. 

For the protection chiefly of British officials active in connection with 
offences committed by American soldiers and sailors the following provision 
of Sec. 1[3] has been inserted: 

“Nothing in this Act shall render any person subject to any liability 
whether civil or criminal in respect of anything done by him to any member 
of the said forces in good faith and without knowledge that he was a member 


See Art. 3 of the Polish-British Protocol, 1940, quoted by Kuratowski, op. cit., p. 9, 
note 18, and Article 2 of Annex III of the British-Czechoslovak Military Agreement of 
October 25, 1940, in Czechoslovak Yearbook of International Law, p. 156, and Article 2 
of Paragraph 3 of the Decree of the President of the Czechoslovak Republic of May 13, 
1942, in Czechoslovak Official Gazette (London), Vol. III, No. 9. 

@ The Times, August 11, 1942. 68 Viscount Simon, loc. cit., col. 63. 
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of those forces.” The provision obviously is intended to exclude actions for 
trespass to the person, e.g. false imprisonment, of a member of the Ameri- 
can forces if the act, otherwise giving cause to such an action, was done in 
good faith and without knowledge that the person, presumed to be an offend- 
er, was an American soldier or sailor enjoying extraterritoriality under the 
Act. 

This brings us to the question of the immunity of the members of the Al- 
lied service courts in general and the American service courts in particular. 
Sec. 1[2] of the Commonwealth Act in all its wordings provides that the 
members of the service courts and witnesses appearing before them shall en- 
joy the like immunities and privileges as are enjoyed by a United Kingdom 
service court and witnesses appearing before it. The expression ‘‘Service 
courts”? means naval, military, and (in relation to United Kingdom forces) 
air force courts, and includes a service court of inquiry, and any officer who 
is empowered to review the proceedings of a service court or to investigate 
charges or himself to dispose of charges. 

In English law no action lies against a judge of a superior court in respect 
of any act done by him in his judicial capacity, even though he act oppres- 
sively, maliciously, and corruptly. With regard to judges of inferior courts 
and similar judicial officers, including military courts, no action lies in re- 
spect of any act done by him within his jurisdiction. If the military court 
exceeds its jurisdiction, the court and its members are not protected, and 
may, according to English Common Law, be sued for false imprisonment. 
This rule of the Common Law, however, is modified with regard to the Do- 
minion and Allied service courts by Sec. 1[3] of the Commonwealth Act, 
according to which, where sentence has been passed upon a member of the 
respective force, then for the purpose of any legal proceedings within the 
United Kingdom the sentence shall be deemed to be within the jurisdiction 
of the service court.** Thus the question whether the sentence is or is not 
within the jurisdiction of the Dominion or Allied service court cannot arise 
at all in proceedings in an English court. 

But between the position of the Dominion and non-American Allied 
service courts on the one hand and the American service courts on the other 
the following important difference obtains: 

By virtue of Sec. 1[3], par. 2, of the Commonwealth Act of a certificate 
under the hand of the officer commanding a Dominion or Allied force is con- 
clusive evidence of the cause of the detention of a member of the respective 
force, but not of his being such a member. That means that the British 
court is entitled to investigate, without being bound by the decision of the 
service court and by the certificate issued by the appropriate Allied com- 
mander, whether the person detained by order of the service court is a mem- 
ber of the force. That is the only exception from the rule that a British 

6 A similar provision was contained in Subs. 9 of Regulation 45 F of the Defence of the 
Realm Regulations; supra, note 2. 
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court cannot deal with a question which has been settled by an Allied service 
court. Thus in the decisions in re Amand ® the British High Court entered 
into the examination of the question whether the applicant for a writ of 
Habeas Corpus, an alleged deserter or absentee without leave from the Dutch 
army, was or was not a member of the Dutch armed forces. But this excep- 
tion does not apply to the American service courts and authorities. It is 
omitted from the wording of the Commonwealth Act, applied to the Amer- 
ican forces, and the American Forces Act expressly states that with regard to 
the armed forces of the U.S.A. the very opposite of the provision in force 
with regard to the other Allied forces shall be law. Sec. 2[2] of the United 
States Act reads: 


‘For the purposes of any proceedings in any court of the United 
Kingdom, a certificate issued by or on behalf of such authority as may be 
appointed for the purpose by the Government of the United States of 
America stating that a person of the name and description specified in 
the certificate is, or was at a time so specified, subject to the military or 
naval law of the United States of America, shall be conclusive evidence 
of that fact.” 


From this it follows that the British legislature has left it entirely to the 
United States authorities to decide whether a person is subject to the juris- 
diction of the American service courts, without reserving for the local courts 
the right to enter into the examination of this basic question of their juris- 
diction. This rule would also apply in such borderline cases, as e.g. that of 
a British subject or a sujet mixte whose membership in the American armed 
forces would be controversial. Even then the British courts would be pre- 
vented from interfering and the American decision to the effect that the 
person in question is subject to American military law would be binding on 
the British courts. 

Under Sec. 2[3] of the Commonwealth Act as applied to the United States 
forces any enactment which imposes upon any person or undertaking obliga- 


% 1941: 2 K. B. 239 and 1942: 1 K. B. 445. 

Cf. Lord Wright’s dictum in Amand v. Home Secretary and Minister of Defence of Royal 
Netherlands Government: A. C. (1948), p. 159, “‘. . . It is clear that the statutory provisions 
here in question involve a peculiar interference with the freedom of a person resident in this 
country. He may under them be subjected to a special jurisdiction, no doubt similar to 
that to which a person subject to military law is subject, but vitally different in that he 
is subjected to a foreign jurisdiction and code of law, that of the Dutch Government en- 
forcing its military law. There is, therefore, introduced a species of extraterritorial juris- 
diction, however limited, and the Dutch service courts are given jurisdiction to enforce 
their sentences. But this jurisdiction is only possible so far as it is authorized by the British 
legislature and can only be exercised in accordance with the statutory provisions referred to 
and subject to the conditions and safeguards specified by statute. In particular, the British 
court must be satisfied that the person in question is subject to Dutch military law and is, 
prima facie at least, an offender against that law. In these matters the British court has 
jurisdiction and the person concerned is entitled to exercise all the rights which British law 
affords to safeguard his legal liberty.” 
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tions in relation to United Kingdom forces, or any of them, or any member 
or service court thereof, or penalizes misconduct by any person in relation 
to the United Kingdom forces, or any of them, or any member or service 
court thereof apply—with certain modifications—to the American forces and 
their service courts. It is not proposed to give here an exhaustive enumera- 
tion of the United Kingdom enactments which were thus made to apply to 
American forces and service courts. It may suffice to mention such of them 
as appear to be of a more general interest. 

Under Sec. 125 of the Army Act ® every person required to give evidence 
before a court-martial may be summoned and ordered to attend. During 
his necessary attendance in or on the court-martial and in going to and re- 
turning from the court he has the same privilege from arrest as if he were a 
witness before a superior court of civil jurisdiction. Default in attending, 
refusal to take an oath, refusal to produce any document, refusal to answer 
any question constitute offences to be punished by the civil courts of the 
United Kingdom (Sec. 126[1]). False evidence wilfully given before a court- 
martial is punishable as perjury by the British courts (Sec. 126[2]). The 
same applies under Sec. 126[3] to contempt towards a court-martial by using 
insulting or threatening language, by causing any interruption or disturbance 
in its proceedings, or by printing observations or using words calculated to 
influence the members of or witnesses before such court or bring such court 
into disrepute. The corresponding provisions regarding the Air Force and 
Air Force courts are contained in Sections 125, 126 of the Air Force Act ® 
and those regarding the Navy and naval courts in Sections 66 and 67 of the 
Naval Discipline Act, 1866. 

It is provided in the Commonwealth Act, as applied to United States 
forces, that for the provisions of the United Kingdom forces law relating to 
the summoning of witnesses, other methods, prescribed by order, may be 
substituted. The summoning both of civilian witnesses and of witnesses 
who are subject to British forces law has been regulated by orders made by 
the Army Council and Air Council ® and by the Admiralty.” The sum- 
monses issuing from American service courts to civilian witnesses contain 
the information that ‘‘failure to obey this summons will render you liable to 
punishment under the law of the United Kingdom.” 

As regards reports of proceedings in newspapers it is provided by Sec. 3 
of the Law of Libel Amendment Act, 1888," that “a fair and accurate report 
in any newspaper of proceedings publicly heard before any court exercising 
judicial authority shall, if published contemporaneously with such proceed- 
ings, be privileged, provided that nothing in this section shall authorize the 
publication of blasphemous or indecent matter.’”’ The question arises 


644 & 45 Vic., c. 58. 

67 Air Force (Constitution) Act, 1917, 7 & 8 Geo. 5, c. 51, see. 12. 
68 29 & 30 Vic., c. 109. 69S. R. & O., 1942, No. 1679. 
70S. R. & O., 1942, No. 2192. 151 & 52 Vic., c. 64. 


THE STATUS OF THE UNITED STATES FORCES IN ENGLISH LAW 65 


whether from this provision, in connection with the provision of the Com- 
monwealth Act extending the privileges of United Kingdom service courts to 
American service courts, it follows that newspaper reports of proceedings of 
American service courts are privileged. The answer to this question 
would seem to depend on whether the privilege provided for in Sec. 3 is a 
privilege of the court or a privilege of the press. Only if it is to be construed 
as a privilege of the court would it seem ipso facto to apply to the American 
courts. In case the privilege granted by Common law and statute to reports 
of matters of public interest should be looked upon as a privilege of the press 
further questions would seem to enter in, viz. whether the privilege attaches 
to reports of British proceedings only or whether it comprises also proceed- 
ings of foreign courts. The prevailing opinion seems to be that the privilege 
extends to the proceedings before any court recognised by English law, and as 
the exercise of the powers of the foreign service courts is lawful under Sec. 
1{1] of the Allied Forces Act, the privilege extends to reports of their pro- 
ceedings. The Attorney-General, at least, expressed the view ™ that Sec. 3 
of the Law of Libel Act refers to any court exercising judicial authority, that 
it is not restricted to the High Courts and applies also to American forces 
courts. 

Of the number of other statutory provisions, protecting the armed forces 
of the British Crown from interference, which seem to have been extended 
to the American forces by Sec. 2[3] of the Commonwealth Act” we would 
mention two: 

(1) The Incitement to Mutiny Act, 1797, which makes it a felony 
punishable with penal servitude for life maliciously and advisedly to en- 
deavour to seduce any person or persons serving in His Majesty’s forces by 
sea or land from his or their allegiance to His Majesty, or to make or en- 
deavour to make any mutinous assembly, or to commit any treasonable or 
mutinous practice whatsoever. 

(2) The Incitement to Disaffection Act, 1934,7° makes it an offence, 
maliciously and advisedly to endeavour, to seduce any member of His 
Majesty’s forces from his duty or allegiance to His Majesty. 


III. MEMBERSHIP OF AN AMERICAN FORCE 


The notion of ‘‘member’”’ is the pivot of the whole system. It is therefore 
necessary to examine it more closely. All the service courts have jurisdic- 
tion only with regard to ‘‘members’’ of the respective forces and in the case 
of the United States forces the membership has the additional effect that it 
excludes the jurisdiction of the British criminal courts. 

In attempting to analyze the notion of ‘‘membership”’ of an allied or Do- 


2 Parl. Deb., Commons, Vol. 382, col. 924. 

Schedule to S. R. & O., 1942, No. 966. 

™ 37 Geo. 3, c. 70. Extended to the Air Force under 7 & 8 Geo. 5, ec. 51, sec. 13. 
% 24 & 25 Geo. 5, c. 56. 
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minion force we find that the word implies a different meaning under the 
different sets of provisions applying to Dominion forces, non-American allied 
forces and United States forces respectively. 

Sec. 8[1] of the Commonwealth Act provides that ‘‘member’’ in relation 
to a visiting force includes any person who is by the law of that part of the 
Commonwealth to which the force belongs subject to the naval, military or 
air force law thereof, and who, being a member of another force, is attached 
to the visiting force, or, being a civilian employed in connection with the 
visiting force, entered into his engagement outside the United Kingdom. 
Sec. 8 of the Commonwealth Act does not belong to those provisions of the 
Act which under Sec. 1[3] of the Allied Forces Act can by Order in Council be 
applied to the allied forces. Hence the Orders in Council relative to the ap- 
plication of the provisions of the Commonwealth Act to the non-American 
allies and to the Fighting French 7° contain a special interpretation of the 
expression “‘member’”’ which differs from that given in Sec. 8 of the Com- 
monwealth Act. In par. 2 of the Order in Council of October 11, 1940 7’ the 
definition reads: 


‘““Member’ in relation to an allied force includes a person who, being 
a member of another force of the same allied Power, is attached to the 
allied force, but a person shall not be deemed to be a member of the 
forces of an allied Power, unless he serves in the armed forces of that 
Power in a capacity corresponding to that of an officer or other rating 
or rank of His Majesty’s forces.” 


This definition, by virtue of para. 2[1] of the Order, governs the interpre- 
tation of par. 2 of the Order and the Schedule to the Order, i.e. the amended 
Commonwealth Act. But, as Pavel Hartmann ” rightly states, according 
to the law as it stood at the time of writing his note, “it is . . . hardly im- 
aginable how the Allied Forces Act, and the Order, the purpose of which is 
the application and realisation of the Act, could be used in a satisfactory way 
unless the term ‘member,’ used in both, were understood in the same way.”’ 
It therefore seems reasonable to give the term ‘‘member”’ the same inter- 
pretation when used in the Allied Forces Act as when used in the Order. 
But in the meantime the Allied Powers (War Service) Act, 1942,79 has 
introduced a new and distinct definition of the term “‘for the purposes of the 
Allied Forces Act, 1940,’”’ according to which ‘‘a person shall be deemed to 
be a member of the naval, military or air forces of an allied Power or foreign 
authority, if he has served in those forces on or after the date of the passing 
of that Act ® and has not been duly discharged therefrom, but a person who 
has not so served shall not be deemed to be a member of any such forces by 
reason only of his having been called upon to serve therein.”’ This defini- 
tion, as may be seen at the first glance, differs from that contained in the Or- 
ders in Council and the Allied Powers (War Service) Act being the lex pos- 


%S. R. & O., 1940, No. 1818 and 1941, No. 47. 78. R. & O., 1940, No. 1818. 
785 Modern Law Review (1942), p. 258. 795 & 6 Geo. 6, c. 29. 80 August 22, 1940. 
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terior the definition contained in it should be applied also in construing the 
Orders and their Schedules. 

None of the above definitions, however, applies to the United State forces. 
In respect of those forces a different statutory interpretation of the term, 
introduced by Sec. 2[1] of the American Forces Act determines its meaning 
both in that Act itself and in the Allied Forces Act as far as it applies to the 
United States forces. 

Sec. 2[1] of the United States Act reads: 


‘For the purposes of this Act and of the Allied Forces Act, 1940, in 
its application to the military and naval forces of the United States of 
America, all persons who are by the law of the United States of America 
for the time being subject to the military or naval law of that country 
shall be deemed to be members of the said forces: Provided that no 
person employed in connection with the said forces, not being a citizen 
or national of the United States of America, shall be deemed to be a 
member of those forces unless he entered into that employment outside 
the United Kingdom.” 


Though this statutory interpretation has not been expressly extended to 
apply to the Commonwealth Act in its application to the American forces, 
the reasons adduced in the similar cases of the Orders regarding the Euro- 
pean Allies and the Fighting French and the Allied Powers (War Service) 
Act are conclusive also with regard to the construction of all provisions con- 
cerning American forces in the United Kingdom. 

There can be no doubt that persons who are not citizens of the state to 
which the force belongs, may be members of its forces and subject to the 
jurisdiction of its military courts.*! Under the law in force during the First 
World War the expression ‘‘ members of a naval or military force of an Ally”’ 
included only persons who were subjects or citizens of that Ally.” 

As we have seen, of all the definitions of the term ‘‘member’”’ contained in 
any of the provisions with which we have had to deal that referring to United 
States forces is the widest in scope. The notion is wider than in the case of 
Dominion forces: while civilians belonging to a British Dominion who entered 
into their engagement in connection with the visiting Dominion force within 
the United Kingdom are not subject to the Dominion service jurisdiction, 
American citizens who did so with regard to an American force fall within the 
class of persons who are exempt from British criminal jurisdiction though 
they may have lived as civilians under the King’s protection for many years. 

In the case of the United States and the British Dominions the British 
statute and statutory order respectively contain a reference to foreign law, 
i.e. to American and Dominion law respectively. Membership of non- 
American Allied forces, on the other hand, is to a certain extent defined by 
British law independently of the municipal law of the allied country in ques- 


* Czechoslovak Yearbook of International Law, loc. cit., p. 159; Parl. Deb., Commons, 
Vol. 364, pp. 1390 and 1403. 82 Subsection 11 of Regulation 45 F, supra, note 2. 
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tion. In such cases, too, British law impliedly makes reference to the for- 
eign municipal law, for obviously nobody can be regarded as a member of, 
say, the Dutch army who is not such a member under Dutch municipal law.* 
But in respect of non-American allied forces British law now positively orders 
that nobody shall be deemed to be a member of an Allied force for the pur- 
poses of British law, even though he be such a member under the municipal 
law of the respective Allied country, provided he has not served in the Allied 
force on or after August 22, 1940. Moreover, the fact that a person has been 
called upon to serve in an Allied force does not make him a member of that 
force under British law.* 

In connection with the different statutory definitions of the term ‘‘mem- 
ber”’ the following provision of Sec. 5[2] of the Allied Powers (War Service) 
Act, applying to all Allied forces, including the American forces, must be 
mentioned: 


“It is hereby declared for the removal of doubt that if any person, 
while a member of the naval, military or air forces of any such allied 
Power or foreign authority as aforesaid, has been sentenced by a service 
court of the allied Power or a service court constituted by the foreign 
authority, as the case may be, to imprisonment or detention, he may be 
imprisoned or detained under subsection A of section two of the Visiting 
Forces (British Commonwealth) Act, 1933, as applied to those forces 
under subsection 3 of section 1 of the Allied Forces Act, 1940, notwith- 
standing that he has ceased, whether by virtue of the sentence or other- 
wise, to be a member of those forces.” 


A special statutory definition of the term ‘‘deceased member of the 
United States forces” is given in Sec. 5[{1] of the Defence (United States 
Forces—Administration of Estates) Regulations, 1942.8° By this term is 
meant ‘‘a person dying on or after January 1, 1942, who, at the time of his 
death, was subject to the military law of the United States of America and 
serving under the command of the Commanding General, European Theatre 
of Operations, United States Army.” This definition differs from that con- 
tained in Sec. 2[1] of the United States Act in the following respects: 


(a) The Administration of Estates Regulations apply to members of 
the United States Army only, as distinguished from members of the 
United States Navy. The Regulations therefore speak of a person 
“‘subject to military law,’’ whereas the Act refers to both the military 
and the naval law of the United States. 

(b) A condition for the application of the Regulations is the fact that 
at the time of his death, the soldier was serving under the command of 
the Commanding General, European Theatre of Operations, while the 
Act applies irrespectively of whether he serves under this Commanding 
General or with any other military or naval unit of the United States. 


83 In re Amand (1) (1941), 2 K. B. 239. 
84 Sec. 5 [1] of the Allied Powers (War Service) Act, 1942. 
8S. R. & O., 1942, No. 2562. 
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(c) Thirdly the Defence Regulations introduce the date of January 1, 
1942, 


IV. Tue Scope or AMERICAN JURISDICTION AND IMMUNITY 


From the point of view of English law it is legal under the Commonwealth 
Act and under the Allied Forces Act for the Dominion and allied courts and 
authorities to exercise within the United Kingdom all such powers as are con- 
ferred upon them by their respective laws in matters concerning discipline 
and in matters concerning internal administration. 

The present writer has attempted to prove * that “discipline” within the 
meaning of the Acts of 1933 and 1940 and the British-Czechoslovak Military 
Agreement of October 25, 1940, must be construed so widely as to cover all 
the relevant behaviour of the soldier, viz. both military offences and offences 
against the local criminal law in general. From the point of view of United 
Kingdom law the Allied and Dominion service courts are entitled to try their 
members for any offence against discipline and if the military law of the 
respective Allied country provides that any infringement of the local law is 
punishable as a military offence, as is the case e.g. in Article 96 of the Amer- 
ican Articles of War, then the Allied Forces Act entitles the Allied service 
court to try it and to pass sentence on the offender. 

That the term ‘‘discipline,’’ used in the Acts of 1933 and 1940, was not 
meant by the legislature to be interpreted restrictively also follows from the 
special legislation introduced in respect of the United States forces. As 
has been shown above, Sec. 1[1] of the Allied Forces Act has neither been 
abrogated nor modified in its application to United States forces. Thus the 
Allied Forces Act makes it lawful in United Kingdom law for the United 
States service courts to exercise jurisdiction ‘in matters concerning dis- 
cipline and internal administration” only. The American Forces Act, on 
the other hand, provides that no criminal proceedings shall be prosecuted in 
the United Kingdom before any court of the United Kingdom against 
member of the United States forces. If the term ‘“‘discipline” carried a 
meaning not covering all the relevant behaviour of the soldier there would 
be no forum, according to English law, before which to try American soldiers 
for non-military offences. Yet both Governments have agreed that ‘the 
United States Service authorities and courts concerned will be able and 
willing to try and, on conviction, to punish all criminal offences which mem- 
bers of the United States Forces may be alleged on sufficient evidence to have 
committed in the United Kingdom, and that the United States authorities 
are agreeable in principle to investigate and deal with appropriately any 
alleged criminal offences committed by members of the United States Forces 
in the United Kingdom.” 8? Furthermore, in his letter of July 27, 1942, 
Mr. Winant pointed out “that the Military and Naval authorities will 


% Czechoslovak Yearbook of International Law, loc. cit., pp. 159-161. 
8’ Par. 4 of agreement of July 27, 1942. 
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assume the responsibility to try and on conviction to punish all offences 
which members of the American Forces may be alleged on sufficient evidence 
to have committed in the United Kingdom.” If the expression “‘discipline”’ 
did not cover all this, the British Government would have had to introduce 
legislation to alter Sec. 1[1] of the Allied Forces Act with reference to the 
United States troops, and from the fact that they have not done so and that 
the British legislature has left Sec. 1[1] unaltered, it may be seen that it 
considers this term to cover any criminal offence committed by a member of 
a foreign force. 

With regard to the term “internal administration,” Sec. 8[1] of the Com- 
monwealth Act provides that in relation to any visiting force it includes the 
administration of the property of a deceased member of the force. This 
provision applies to Dominion forces only and has not been extended to the 
Allied forces. The question therefore arises whether the Allied military 
authorities are entitled under United Kingdom law to administer the prop- 
erty of their deceased members. We need not enter into the examination of 
this question here because it has been settled in detail with regard to the 
American forces by the Defence Regulation above mentioned.** Under this 
Regulation (Sec. 1[1]) an officer concerned with the effects of a deceased 
member of the American forces and an officer responsible for his affairs is 
not required to obtain a grant of representation of the estate of the deceased 
in order to enable him to discharge any duties required by United States law 
to be discharged by him in respect of the deceased. United Kingdom law 
recognises the power of such officer to secure the effects of the deceased, to 
collect debts due to him and to pay his creditors. For the purpose of au- 
thorising any person in the United Kingdom to pay or to deliver any money 
owing or property belonging to the deceased the production of a valid certifi- 
cate of appointment of an officer responsible for the affairs of a deceased 
member of the United States forces has the same effect as the production of 
a grant to that officer of representation of the estate of the deceased (Sec. 
1[3]). Toa certain limited extent Sec. 2[1] of the Regulations introduces the 
immunity of an American officer concerned with the effects of a deceased 
member of the United States forces from civil proceedings in respect of the 
estate of the deceased. No action or other proceeding in respect of the estate 
can be brought against the officer by any person other than the personal 
representative of the deceased. But even the personal representative cannot 
bring an action against the officer unless 


(a) He has produced to the ‘‘appropriate United States authority,” 
the grant to him of representation of the estate and requested in writing 
for the delivery to him of the appropriate documents (inventory, certi- 
fied account and the like) and the payment or delivery to him of all 
money and property of the deceased and 

(b) The request has not been complied with within a certain time. 


The Regulations (Sec. 3) provide for the facilitating of grants of repre- 
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sentation of the estates of deceased members of the United States forces and 
separate provisions relating to grants to certain officials have been issued for 
England, Scotland, and Northern Ireland respectively.*® 

The Government of the United States of America has designated, and the 
British Foreign Secretary has declared,*® the Commanding Officer, General 
Depot 14, Etouso Army Post Office 507, to be the ‘‘appropriate United 
States authority” for all the purposes of the Regulations. 

The appointment of an officer responsible for the affairs of a deceased mem- 
ber of the United States forces is sufficient evidence of the death of that mem- 
ber for enabling representation of his estate to be granted by a court of the 
United Kingdom (Sec. 3[2]). 

Apart from the privileges and immunities in connection with the adminis- 
tration of estates of deceased members an element of extraterritoriality, 
outside the province of criminal law, is embodied in the provision of Sec. 1[4] 
of the Commonwealth Act, as applied to the American forces, under which 
no proceedings in respect of the pay, terms of service or discharge of a mem- 
ber of the American forces shall be entertained by any court of the United 
Kingdom. This provision applies also to the other Allied forces and to 
Dominion forces. 

In all other respects the members of the Dominion and Allied (including 
the United States) forces are subject to the civil jurisdiction of the British 
courts, so far as they do not enjoy the customary diplomatic immunities and 
privileges or analogous privileges accorded to them under the Diplomatic 
Privileges (Extension) Act, 1941.% 


V. THe BINDING POWER OF THE DECISIONS OF AMERICAN SERVICE 
CouRTS IN THE LAW OF THE UNITED KINGDOM 


Sec. 1[3] of the Commonwealth Act was the only provision of the enact- 
ment heavily opposed in the British House of Commons though a provision 
substantially to the same effect had already been embodied in Subsection 9 
of Regulation 45F of the Defence of the Realm Regulations in 1918. Sec. 
1[3] of the Commonwealth Act provides that the decisions of the Dominion 
service courts are binding also for the province of United Kingdom law and 
that, with one exception,® they are not subject to any kind of supervision 
and examination by United Kingdom courts. During the parliamentary 
proceedings it was pointed out that the provision deprives the members of 
the Visiting Dominion forces of the benefit of the traditional British remedies 
for the protection of their personal freedom and other civil liberties, par- 
ticularly of the protection afforded by the writ of habeas corpus, by supervis- 
ing the service courts under a writ of certiorari, etc. It was said that Sec. 


8 First Schedule to S. R. & O., 1942, No. 2562. 
*S.R. & O., 1943, No. 1320, of September 2, 1943, superseding the order S. R. & O., 1943, 
No. 169. 904 & 5 Geo. 6, c. 7. % Supra at note 65. 
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was a thing “‘ wholly unprecedented in English law,” and that “the civil 
court has to assume that the special court upon which a limited jurisdiction 
only is conferred has acted within that jurisdiction and that the civil court is 
absolutely debarred from inquiring whether that jurisdiction has or has not 
been rightly exercised.’ The then Solicitor-General admitted: “. . . It 
is said that we are overruling the right of any court in this country to question 
the jurisdiction of a subordinate tribunal, like a court-martial to try and 
sentence men. It is quite true that that is the effect of this Clause.”’ The 
measure was defended as ‘“‘a corollary to the Statute of Westminster” * 
and passed after protracted proceedings and after a division. During the 
present war it became part of the law relating to European Allies, to the 
Free French, and, with certain modifications, to the United States. In the 
Schedule to the United States of America (Visiting Forces) Order, 1942, the 
provision has the following wording: 


“‘Where any sentence has, whether within or without the United 
Kingdom, been passed upon a member of the American forces by a serv- 
ice court of the United States of America, then for the purposes of any 
legal proceedings before a court of the United Kingdom the said service 
court shall be deemed to . ive been properly constituted, and its pro- 
ceedings shall be deemed to have been regularly conducted, and the 
sentence shall be deemed t: be within the jurisdiction of the court and in 
accordance with the law oi he United States of America, and if executed 
according to the tenor of he sentence shall be deemed to have been 
lawfully executed; and ar member of the American forces who is de- 
tained in custody in purs ince of any sentence, or pending the deter- 
mination by such aservice ourt as aforesaid of a charge brought against 
him, or pending any prelir nary examination by the service authorities 
of the United States of Ar >rica, shall for the purposes of any such pro- 
ceedings as aforesaid be d. -med to be in legal custody. 

For the purposes of an: such proceedings as aforesaid a certificate 
under the hand of the offic 2r commanding an American force stating— 


(a) that the sentence spe.ified in the certificate has been passed upon 
a person of the nam and description so specified by a service 
court of the United States of America; or 

(b) that a person of the name and description specified in the certifi- 
cate is, or was at anv time so specified, detained in custody in 
pursuance of any such sentence or pending any such determina- 
tion or preliminary examination as aforesaid; 


shall be conclusive evidence of the facts stated therein, and any docu- 
ment purporting to be such a certificate, and to be signed by the com- 
manding officer, shall be received in evidence, and shall, unless the 
contrary is proved, be deemed to be a certificate so signed. 


According to the provisions of the Administration of Estates Regulations 
certain acts of the competent American authorities in the province of the 
* But see Subs. 9 of Regulation 45F; supra, note 2. 


% Sir Walter Greaves-Lord, Parl. Deb., Commons, Vol. 270, col. 1084 (November 15, 
1932). % Thid., col. 1086. % Mr. Duff Cooper, ibid., col. 1090. 


THE STATUS OF THE UNITED STATES FORCES IN ENGLISH LAW 73 


administration of estates of deceased American soldiers are binding on the 
United Kingdom courts and authorities. Mention has already been made 
of Regulation 3[2] by virtue of which the appointment of an officer respon- 
sible for the affairs of a deceased American soldier is sufficient evidence of the 
death of that soldier. A valid certificate of appointment of an officer re- 
sponsible for the affairs of a deceased member is for the purpose of any pro- 
vision of the Regulations evidence of the facts therein stated (Reg. 4[2]). 
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THE GENERAL COMMITTEE AND OTHER AUXILIARY 
COMMITTEES OF THE LEAGUE ASSEMBLY 


By Howarp B. CaLpERWoOD 


University of Michigan 


On December 14, 1939, the twentieth Assembly of the League of Nations 
authorized the Secretary-General to convene its General Committee and 
empowered it to decide any question which the Secretary-General and the 
Supervisory Commission might submit to it until the next session of the 
Assembly.1 Since the Assembly also authorized the Secretary-General, with 
the approval of a majority of the Supervisory Commission, ‘‘to take any 
exceptional administrative or financial measures or decisions which appear 
necessary’’ until the next session of the Assembly, the purpose of providing 
for a meeting of the General Committee would appear to have been to enable 
measures or decisions other than administrative or financial to be taken if 
in the opinion of the Secretary-General they were necessary.2. In view of 
the general situation prevailing in December, 1939, and in anticipation of 
developments during the next few months, it is likely that the Assembly 
meant to leave actions such as convening the Assembly or extending the 
powers of the Secretary-General to its General Committee. Apparently 
the General Committee has not been convened. The Secretary-General 
and the Supervisory Commission appear to have taken such decisions as the 
circumstances have demanded: reducing the staff of the Secretariat, moving 
records from and returning them to Geneva, transferring part of the staff to 
the United States and voting the budget for the years since 1940.3 When 
M. Avenol resigned as Secretary-General, in August, 1940, the transfer of 
the duties of this office to Mr. Lester, formerly Deputy Secretary-General, 
was confirmed by the President of the Council, the President of the Assem- 
bly, by the Supervisory Commission, and by direct messages from the 
Governments of member states.‘ Nevertheless, extraordinary powers have 


1 League of Nations, Records of the Twentieth Ordinary Session of the Assembly (Plenary 
Meetings), Geneva, 1940, p. 38. 

2 Tbid., p. 45. For the text of the resolution conferring extraordinary powers on the 
Secretary-General and the Supervisory Commission, see Official Journal, 1938, Special 
Supplement No. 183, p. 140. The 1939 Assembly simply renewed powers conferred by the 
1938 Assembly. 

League of Nations, Monthly Summary, January-February, 1940, p. 11. Geneva 
Research Centre: Geneva Studies, Vol. XI, No. 8 (December, 1940), passim; Information 
Bulletin, October, 1940, p. 3; L. of N., Report on the Work of the League 1941-’42 (C.35.M. 
35.1942). 

4 League of Nations, Brief Statement on the Activities of the League of Nations and Its 
Organs in 1940-1941, Geneva, 1941 (C.41.M.38.1941), p. 7. 
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been invested in the General Committee and the time may come when 
it will be called upon to exercise them. These powers may, in that event, 
actually be exercised by the Chairman of the General Committee, Mr. 
C. J. Hambro, who is also Chairman of the Supervisory Commission, and 
such other members of the Committee as he and the Secretary-General are 
able to assemble.5 

Until 1935 the General Committee occupied an obscure, but, nevertheless, 
important position in the Assembly. Together with the Agenda and Cre- 
dentials Committees, it assisted the President in the management of the 
Assembly. At the meeting of the Seventeenth Assembly, the Secretary- 
General stated that it had been ‘“‘tending more and more to become the 
central committee, the political bureau of the Assembly,’ *® The purpose 
of this paper is to describe the origin, organization and functions of the 
General Committee, and, because of their somewhat similar position in the 
Assembly organization, of the Agenda and Credentials Committees. At 
the same time an attempt will be made to discover the basis of the Secretary- 
General’s characterization of the General Committee as a far more im- 
portant committee than was originally intended. 

* * * 

Like many other representative bodies having business to transact, the 
League Assembly was compelled to adopt regulations for its own organ- 
ization and procedure. The Covenant provides that ‘“‘all matters of 
procedure at meetings of the Assembly . . . shall be regulated by the 
Assembly.”’? The First Assembly met on November 15, 1920, on the 
summons of the President of the United States. As the United States 
was not a Member of the League, actual preparations for this first meeting 
were made by the Secretary-General and the Council. M. Hymans, 


5 The members of the General Committee of the 20th Assembly were the President of 
the Assembly (Hambro), the Chairman of the Credentials Committee (Costa du Rels, 
Bolivia), Chairman of the Fourth Committee (de Wiart, Belgium) and the first delegates 
of Belgium, Great Britain, Canada, Egypt, France, Greece, Portugal and Switzerland. 
Records of 20th Assembly, pp. 3, 5, and 21. The Supervisory Commission consists of five 
members elected by the Fourth Committee for the purpose of examining the budget pre- 
pared by the Secretary-General and of making recommendations to the Assembly. Its 
functions, like those of other League committees, expanded with the passage of time. See 
L. of N., C.3.M.3.1931.X. 

6 League of Nations, Official Journal, 1936, Special Supplement No. 156, p. 63. (Here- 
after cited, O.J., Suppl. No. —.) 

7 Article 5. 

*0.J., 1936, Supp. No. 156, p. 63. For the text of the summons, L. of N. Records of the 
First Assembly (Plenary Meetings), Geneva, 1920, p. 1. 

*The Secretary-General, Sir Eric Drummond (now Lord Perth) was named in the 
Covenant (Annex II). He began the organization of the Secretariat in 1919, before the 
taking effect of the Treaty of Versailles on January 10, 1920. (See Lord Balfour’s report to 
the Council in O.J., June, 1920, p. 136). The Council held its first meeting on January 16, 
1920. Prior to the meeting of the Assembly, the Council had met ten times. (Assembly 
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Belgian, first by virtue of being President of the Council, and later by virtue 
of election, presided over the First Assembly.'° The credentials of the 
delegates were examined by the Secretariat and the agenda, which was 
circulated among member states prior to the meeting of the Assembly, was 
drawn up by the Secretary-General on the basis of decisions by the Council, 
suggestions of member states and his own judgment. The Secretary- 
General also proposed rules of procedure which were provisionally adopted 
to govern the Assembly pending final decision by the Assembly itself." 
On the suggestion of the President, six committees were constituted to 
expedite the examination of questions on the agenda. The draft rules of 
procedure which had been prepared by the Secretary-General were referred 
to the First Committee with instructions to examine the rules provisionally 
adopted and to recommend changes considered desirable.'"* The First 
Committee submitted a new draft of rules of procedure based upon 1) the 
Covenant, 2) the provisions of the Rules of Procedure of the Council, 3) the 
provisional rules of procedure, 4) provisions of Rules of Procedure in force 
in several parliaments and 5) draft amendments prepared by delegations of 
several states. The Assembly made a few verbal alterations in the draft 
reported by the First Committee before adopting the Rules of Procedure at 
its eleventh plenary session." 

The First Assembly devoted several plenary sessions to the discussion of 
matters of internal organization and procedure. The arrangements made 
then, whether or not embodied in the Rules of Procedure, were, in general, 
adopted at subsequent meetings. Experience led to amendments and 
deletions of the rules of procedure and to developments not textually added 
to the rules. In other words, the Rules of Procedure were observed as a 
guide but usages developed which, with certain exceptions, the Assembly 
thought unnecessary to adopt formally. For example, the Rules of Pro- 


Records, 1920 (Plenary), pp. 128-131). On May 19, 1920 the Council telegraphed President 
Wilson asking him to summon the Assembly in November. On July 12 the President 
summoned the Assembly to meet on November 15, in Geneva. (Assembly Records, 1920 
(Plenary), pp. 103-104. O.J., June, 1920, p. 125. 

10 By decision of Council, Assembly Records, 1920 (Plenary), p. 104. 

11 [bid., pp. 31-47, passim. 

2 Tbid., p. 47 ff. These committees were reconstituted at every Assembly and were 
known as the “main committees.’”” Each member state had one delegate on each com- 
mittee. The First Committee was known as the committee on Legal and Constitutional 
Questions; the second, Economic and Technical Organizations; the third, Disarmament; 
fourth, Budget; fifth, Social Questions; sixth, Political. During the years of the Disarma- 
ment Conference the Third Committee was not constituted and in 1938 a seventh com- 
mittee (Health, Opium and Intellectual Cooperation) was appointed. For the function of 
these committees see Rules of Procedure of the Assembly, Article14. (C.472.M.204.1934.V.) 

18 For the provisional rules, the draft prepared by the First Committee and discussion in 
Committee, see Assembly Records, 1920, First Committee, pp. 22-31 and annexes 2, 2a and 
2b, pp. 52-67. For debate and decision of plenary session, see Assembly Records, 1920, 
Plenary, pp. 214-229. For Rules finally adopted, ibid., 236-241. 
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cedure provided for the General Committee and a Credentials Committee. 
The Agenda Committee rested on practice until 1936, when provision was 
made for it in the Rules.“ In 1936 the Assembly also voted to try the 
experiment of haying a nominating committee of eleven members to ‘‘nomi- 
nate candidates for functions which carry with them a seat on the General 
Committee.”’ § 


CREDENTIALS COMMITTEE 


Article 3 of the Covenant provides that the Assembly shall consist of 
representatives of Members of the League. It does not lay down any condi- 
tions of a general or special nature as to the qualifications of such representa- 
tives. On reporting that the credentials of the delegates to the First 
Assembly had been verified by the Legal Section of the Secretariat, the 
Secretary-General suggested that it might be desirable for the Assembly to 
form some general principles for the guidance of Members in the future in the 
designation of their delegates.'* The point was immediately made that each 
member state was completely free in its choice of delegates and that the 
Assembly could only verify their credentials from the viewpoint of the legal 
validity of the nominations, lest the Secretary-General’s suggestions be 
construed too broadly.? Rule 5 of the Rules of Procedure makes it plain 
that the member state has complete freedom in choosing delegates. The 
member state is merely asked to communicate the names and full powers of 
its representatives one week before the opening of the session, the full powers 
to be issued by the Head of the State or the Minister of Foreign Affairs, or 
the authority in the equivalent position. These credentials, Rule 5 provides, 
shall be examined by a committee of nine (formerly eight) members to be 
elected by the Assembly on the proposal of the President.!* 

The importance attached to League committees may be judged partly by 
their membership. As a general rule the practice in the constitution of the 
Assembly committees was to provide for as wide a selection as possible and 
to avoid naming the same states year after year to the same committees. 
However, some preference was given, undoubtedly, to the states with perma- 
nent seats on the Council, the so-called Great Powers.!® 

The names of the members of the Credentials Committee were actually 
proposed by the temporary presiding officer rather than by the President of 
the Assembly as called for by the Rules. The obvious reason for this was the 


4 Article 7a, O.J., 1936, Special Supplement No. 155, p. 136. 

1 Article 7b, Jbid. It was agreed that unless terminated earlier by the Assembly this 
procedure should continue through the ordinary session of 1939. For further mention of 
this committee, see below p. 47, under General Committee. 

16 Assembly Records, 1920, Plenary, p. 37. 

Ibid. See, also, p. 44. 

18 Rules of Procedure of the Assembly, edition of April, 1937, (C.144.M.92.1937), p. 6. 
19 For discussion of the distribution of committee membership, see below, p. 44. 
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need for a report on the credentials of delegates at the earliest moment. On 
only five of the twenty committees appointed since the first Assembly were 
nationals of the States having permanent seats on the Council named. 
Special circumstances seem to have dictated their inclusion on four of these 
occasions. On the first two occasions the Assembly had under consideration 
the admission of Germany into the League. Perhaps representatives of the 
former Allied Powers, France and Italy, were placed on the committee which 
would verify the credentials of the delegates of the former enemy state, 
Germany, as a friendly gesture. On the two latter occasions the purpose of 
including representatives of the Great Powers was more than symbolic. In 
the summer of 1936, after the Italian conquest of Ethiopia and the raising of 
sanctions against Italy, there was some question about the seating of 
delegates appointed by the head of a Government who had been driven from 
power and who had fled from his country. When the Assembly met 
the Ethiopian delegate requested that the members of the Credentials 
Committee be elected by the Assembly.2® However, the usual procedure 
was followed instead, the Assembly electing the members who had been 
nominated by the President. He included representatives of Great Britain 
and the U.S.S.R., both at that time known to be opposed to the recognition 
of the Italian claims to sovereignty over the conquered territory.2! The 
question of accepting the credentials of the Ethiopian delegation was con- 
sidered at some length before the Credentials Committee reported on them 
to the Assembly. It proposed their acceptance while admitting that there 
was undoubtedly irregularity in view of the absence of the Head of the 
Government from the territory of the state, the fact that the Government 
was not in the capital and the fact that ‘‘a governmental authority” was said 
to be established in another part of the territory. A roll call vote was taken. 
The Assembly accepted the report but four states voted against acceptance 
and six others abstained from voting, thus indicating that several states 
must have considered the irregularities sufficient ground for refusing validity 
to the credentials.” 

No Ethiopian delegates appeared at the opening of the Assembly in 1937. 
Delegates of Great Britain and France were named to the Credentials 
Committee, possibly in anticipation of the belated appearance of Ethiopian 
delegates. The dethroned monarch informed the League, in a communica- 
tion dated September 8, 1938, that he would send no delegates to the Nine- 
teenth Assembly unless the question of Ethiopia’s status were raised.” 

Except for the discussion over the acceptance of the credentials of the 


20 L. of N., Verbatim Record, Seventeenth Assembly, 21 September, 1936, pp. 2-3. 

21 Records of the sixteenth Assembly, Part II (O.J., Special Supplement No. 151), pp. 34- 
38, for the attitude of these States. For action of the seventeenth Assembly, Records of 
Seventeenth Assembly, O.J. (1936), Special Supplement No. 155, p. 35. 

22 Records of Seventeenth Assembly, Plenary, pp. 40-42. 
%O.J. (1938), p. 669. (L. of N., C.299.M.175.1938.VII). 


THE GENERAL COMMITTEE OF THE LEAGUE ASSEMBLY 79 


delegates of Ethiopia, the work of the Credentials Committee appears to 
have been of a strictly perfunctory character, presenting no issues and giving 
rise to no discussion. 


AGENDA COMMITTEE 


The Rules of Procedure, until 1936, made no provision for an Agenda 
Committee. One was appointed by the President of the Second Assembly 
to expedite the Assembly’s action under paragraph four of Rule 4 of the 
Rules which provides that ‘‘the Assembly may in exceptional circumstances 
place additional items on the agenda; but all consideration of such items 
shall, unless otherwise ordered by a two-thirds majority of the Assembly, be 
postponed until four days after they have been placed on the agenda, and 
until a committee has reported upon them.’’ Several delegations had 
submitted proposals after the opening of the session. The President an- 
nounced that the Assembly should decide whether they involved the placing 
of new questions on the agenda and whether it was advisable to undertake 
the study of new questions. To save time he proposed the appointment of a 
small committee to make a preliminary examination and to report its results 
to the Assembly. Such procedure, he believed, would assist the Assembly in 
reaching a decision as to the inclusion of the proposed items on the agenda.*4 
The Second Assembly approved of the President’s suggestion and subsequent 
Assemblies adopted the same expedient. 

The first Agenda Committee appointed consisted of seven members and 
included delegates of two of the Great Powers, France and Italy. Only five 
members were appointed at the Third Assembly, none of them nationals of a 
Great Power. At the Fourth Assembly, the number was again seven at 
which it remained with the exception of two sessions (1928 and 1929) when 
there were eight. Experience seems to have demonstrated that the Agenda 
Committee has been influential because two of the permanent members of 
the Council were usually appointed to it. The practice was, generally, to 
alternate Great Britain and Italy with France and Germany.* 

The functions of the Agenda Committee as defined in the Rules of Pro- 


*4 Journal of Second Assembly, p. 76. The “committee” mentioned in Rule 4 refers to one 
of the so-called “‘main committees”’ to which, according to Rule 14, all items must be referred 
before the Assembly can decide on them in plenary meeting. The function of the main 
committee is to discuss the substance of a question and to report, with recommendations, to 
the plenary meetings on the merits of various proposals. The function of the small agenda 
committee is to determine whether an item proposed after the Assembly convenes constitutes 
an addition to the items already on the agenda and, if so, whether the present Assembly 
should consider it. 

% On only three occasions after 1926 were no Great Powers represented: 1927, 1937, and 
1938. In 1936 only France was represented. In 1939no Agenda Committee was appointed, 
the Assembly agreeing to the President’s suggestions of simplifying procedure. The General 
Committee performed the duties of the Agenda Committee (Records of the 20th Assembly, 
p. 2 and p. 6). 
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cedure since 1936 were to ‘‘consider applications for the inclusion of new 
questions in the agenda of the Assembly and report to the Assembly thereon.” 
They may be contrasted with the General Committee’s functions in respect 
to the agenda. The General Committee determined the disposition of ques- 
tions already on the agenda when the Assembly convened, whereas the 
Agenda Committee determined whether an item which has been proposed 
after the opening of the Assembly should go on the agenda and, if so, of the 
current Assembly or of the next. If it decided in favor of admitting a 
question to the agenda of the current Assembly, it so reported to the As- 
sembly with a recommendation as to which of the main committees the 
question should be referred.2* Proposals for the mere reference to one of the 
main committees of portions of the Report on the work of the League were 
decided by the Assembly without previous examination by the Agenda 
Committee.?’ 

The Agenda Committee thus afforded a means whereby the Assembly 
could prevent the introduction of trivial questions or of those which it would 
be futile to consider. For example, at the Third Assembly the Agenda 
Committee rejected the Lithuanian Government’s proposal that the As- 
sembly consider the question of Vilna and at the Ninth Assembly a proposal 
to amend the Covenant because of the conclusion of the so-called Kellogg 
Pact.28 On the other hand, if a question was deemed of sufficient importance 
by the Assembly to warrant its consideration, the preliminary examination 
by the Agenda Committee was no insuperable obstacle. Probably because 
the Agenda Committee was small and therefore not so widely representative 
as the General Committee, a few proposals which would normally be laid 
before the Agenda Committee were referred instead to the General Com- 
mittee. The latter rather than the former suggested that the application of 
the U.S.S.R. for admission into the League be placed on the agenda of the 
Fifteenth Assembly.?® 

The duties of the Agenda Committee, like those of the Credentials 
Committee, were very formal but essential to the smooth working of the 
Assembly. They might be highly significant. Its decisions concerning the 

2% Compare Records of Ninth Assembly (Plenary), O.J., 1928, Special Supplement No. 
64, pp. 108-109. 

27 During the first week or ten days of each session the Assembly held plenary meetings at 
which delegates of the member states discussed the report prepared by the Secretary- 
General on the work of the League since the last Assembly. It was customary for some 
States to ask that certain portions of the report which deal with matters continually before 
the League, such as the protection of minorities or the supervision of mandates, be referred to 
one of the main committees. This procedure permitted States not represented on the Council 
to discuss questions customarily dealt with by that body. On at least one occasion the 
General Committee referred a question to a main committee. See O.J., 1938, Special 
Supplement No. 183, p. 42. 

28 Records of the Third Assembly (Plenary), p. 105, and Records of the Ninth Assembiy 


(Plenary), p. 91. 
290.J. (1934), Special Supplement No. 125, p. 59. 
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admissibility of a question were, however, only preliminary; the Assembly 
had the final determination.2* It would be impossible, therefore, for the 
small number of states on the Agenda Committee to defeat the wishes of the 
Assembly. 


THE GENERAL COMMITTEE 


The General Committee, or Bureau, in French texts, was the central con- 
trolling agency of the Assembly. The draft rules of procedure submitted by 
the Secretary-General at the First Assembly provided (Article 7) that ‘‘the 
officers of the Assembly shall consist of a President and a number of Vice- 
Presidents. The President shall be elected at the beginning of each session 
by a majority vote of the Assembly. The Vice-Presidents shall consist of 
the Chairmen of the main Committees of the Assembly. These officers shall 
form the General Committee of the Assembly.”” Objections were raised to 
the Vice-Presidents being indirectly elected. After some discussion, the 
Assembly accepted the proposal made by the British delegation to increase 
the number by six, which the Assembly should elect.*° The Rules of Pro- 
cedure adopted on November 30, 1920, accordingly provided that ‘‘1) the 
officers of the Assembly shall consist of a President and of six Vice-Presidents, 
together with the Chairmen of the main committees of the Assembly, who 
shall be ex-officio Vice-Presidents of the Assembly. These officers shall 
form the General Committee; 2) the President and six Vice-Presidents shall 
be elected at the beginning of each session.’’ #4 


(1) Composition 


The question of membership on the General Committee was often of 
greater concern to the several delegations than membership on the other com- 
mittees already described. The First Assembly rejected two proposed 
amendments to the draft submitted by the First Committee relating to the 
General Committee’s composition. One of them was endorsed later to bring 


2% See report of Agenda Committee of 8 September, 1922; Records of Third Assembly, 
Plenary, Vol. II, pp. 112-113. 

*° The reasons given for the proposal appear in the statement made by one of the British 
delegation: “I think that the General Committee might well consist of twelve members, six 
of them being the Presidents elected by the six Committees in virtue of their special technical 
capacity, and six of them elected directly by the Assembly. . . . There would be at any rate 
two great advantages in the plan. . . . In the first place, it is undoubtedly right and proper 
that the Assembly should directly elect certain Vice-Presidents in respect of their general 
personal eminence; but also I think it is an advantage in the practical conduct of business that 
the General Committee of the Assembly should also be assisted by the counsel and advice of 
the chairmen of the different Committees who will be following the technical work of their 
respective Committees with minute attention and closeness.”’ Records of First Assembly 
(Plenary), p. 69. 

*! Article 7. The Rules of Procedure as adopted by the Assembly may be found on pp. 
— of the Records of the First Assembly (Plenary). For the Assembly’s action, see pp. 

14-219, 
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the rules into conformity with practice and the other, while not endorsed, was 
also a matter of constant concern of delegations. The latter proposal en- 
visaged the representation of various nationalities in the choice of Vice-Presi- 
dents and members of committees. As the First Assembly had applied this 
principle, to mention it in the Rules was considered superfluous. The 
former proposal, made by M. Hanotaux of France, provided that in electing 
the Vice-Presidents the Assembly should vote for “‘heads of delegations.”’ 
The President opposed this suggestion on the ground that confusion might 
arise as the result of heads of delegations already having been chosen as 
chairmen of main committees and because some delegations consisted of only 
one delegate. He was supported by M. LaFontaine of Belgium who argued 
that the Assembly should consider the personality of the candidate. After 
the First Assembly, however, the practice was to elect those who actually 
were heads of delegations. What is more significant was the practice of 
designating another member of a state’s delegation to sit in the Committee 
as a substitute for the member who was elected to it. The President of the 
Second Assembly refused to permit anyone to sit except the individuals who 
were named, but his action did not establish any precedent.** In 1933 the 
Assembly endorsed the practice customarily observed by approving an 
interpretative resolution recommended by the General Committee that heads 
of delegations, not individuals, be elected Vice-Presidents, and that in the 
event of his absence another member of his delegation should substitute for 
him.** The emphasis was thus placed upon securing representation of states 
rather than the special competence which might commend individuals. 

Another change was initiated in 1925 when the General Committee invited 
the Chairman of the Agenda Committee to sit with it. This practice was 
observed at all subsequent Assemblies. From 1933 the Chairman of the 
Credentials Committee also was asked to serve on the General Committee. 

Except for the interpretative resolution in 1933 the Assembly made no 
changes in the Rules governing the composition of the General Committee 
until 1936. From 1929, however, the General Committee was the subject of 
discussion by an increasing number of delegations. The discussion was 
directed principally at two questions: 1) representation on the Committee 
and 2) the method of determining its membership.*’ 

The Rules of Procedure provide for the election of the General Committee 


%2 See the statement by Rapporteur of the First Committee to the Assembly, Records of 
First Assembly (Plenary), p. 217. 

33 Thid., p. 134. 

% Records of Tenth Assembly (Committees) (O.J., 1929, Special Supplement No. 76), 
p. 43; statement by M. Hambro before First Committee. 

% Records of Fourteenth Assembly (Plenary) (O.J., 1933, Special Supplement No. 115), 
pp. 49-50. 

% On the first occasion he was asked to serve in order to maintain the Committee’s member- 
ship at the customary number, the Assembly having decided to set up no Third Committee. 

#7 At the Tenth Assembly, there were intimations that proposals for the complete revision 
of Article 7 would be introduced. See the remarks of the Norwegian delegate, Hambro, both 
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by the Assembly. Until 1937 they contained nothing about nomination. 
This was true also of the other Assembly committees. Quite obviously it 
would have been absurd for the Assembly to begin balloting for these posts 
without some previous preparation. At the opening of the Assembly each 
year the presiding officer proposed the names of candidates for the President 
of the Assembly and of the members of the Credentials Committee. The 
President elected by the Assembly named the Agenda Committee. The 
Vice-Presidents were elected by the Assembly from the full list of delegates. 
The uniform agreement on the six elected each year indicated that a pre- 
liminary understanding had been reached.** 

Actually the making of the slates for all the committees as well as the 
selection of the Presidential candidate fell to the Secretariat, to which was 
entrusted the duty of making general preparations for each meeting of the 
Assembly. At the Seventeenth Assembly, when the creation of a nominat- 
ing committee was under discussion, the Secretary-General stated that he 
“felt bound to admit that, from the outset, the Secretariat had played a con- 
siderable part in the formation of the General Committee.’”’ He added that 
he regarded it an unsatisfactory method which had sometimes had “‘incoher- 
ent or even unfortunate results.”’ °° It was due to a similar belief on the part 
of certain delegates that the setting up of a committee on nominations had 
been proposed.*® In presenting the formal proposal for a Nominations Com- 
mittee, the Norwegian delegate stated that ‘‘in submitting its amendment,” 
they ‘‘had in view the possibility of putting an end to the practice of lobbying 
for elections before the Assembly met.’”’ They recognized the necessity of 
preparing for the election by the Assembly, but were of the opinion that any 
preparation ‘‘should be done openly on the responsibility of the Assembly 
itself by a body designated by it for the purpose.” # 


before the First Committee and the plenary session. Assembly Record, Minutes of First 
Committee, pp. 43-44 and Minutes of Plenary Session, p. 139. 

It may not have been merely coincidence that this occurred at the same time that the 
Assembly was discussing the desirability of an examination of the composition and functions 
of the Secretariat and that such an examination was decided upon. See Minutes of the 
Fourth Committee of the Assemblies of 1927, 1928, 1929 and 1930, and the resolution adopted 
by the Tenth Assembly establishing the “‘Committee of Thirteen’”’ to inquire into the posi- 
tion of the Secretariat. Assembly Records (Plenary), 1929, pp. 166-167. 

88 The President of the Third Assembly announced at the third plenary meeting that the 
election of Vice-Presidents would be postponed “‘in order that the delegates might be able to 
come to some agreement.”’ Records of the Third Assembly, Plenary, Vol. I, p. 30. 

8® Records of Seventeenth Assembly (Committees) (O.J., 1936, Special Supplement No. 
156), p. 63. 

‘0 See especially the observations of the Norwegian delegate before the First Committee at 
the sixteenth Assembly (0.J., 1935, Special Supplement No. 139, p. 76) and at the seven- 
teenth Assembly (Ibid., 1936, Special Supplement No. 156, p. 62). Cf. Felix Morley, The 
Society of Nations (Washington, 1932), p. 566. His remarks relate to the President of the 
Assembly. They are also applicable to the General Committee. 

“! Ibid. Special Supplement No. 156, p. 62. Later, at the same meeting, he stated that the 
“proposal had been the outcome of the very unsatisfactory impression left during the last 
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Criticism of the Secretariat’s influence in the actual selection of members 
of the General Committee was, however, implicit in the remarks which re- 
lated more directly to the results obtained by the method of selection. As 
the General Committee’s importance increased, more delegations became 
interested in its membership. Was it as broadly representative as it should 
be? Should any states be entitled to permanent representation? These 
questions suggest others, such as why should the General Committee have 
been more representative? What were its functions which made its repre- 
sentativeness of any importance? If it should have been more representa- 
tive, how could this have been accomplished? In the discussion the answers 
to all of the questions which were raised and which might appropriately have 
been raised are not given. For example, at the Tenth Assembly delegates of 
Italy, Japan, Peru, Chile and Belgium submitted a proposal that the number 
of Vice-Presidents be increased from six to eight, with the statement that 
“since the time when the Rules of Procedure of the Assembly were adopted, 
the number of members of the League has been increased by thirteen. The 
composition of the General Committee has thus ceased to correspond to 
present conditions, and it seems desirable to take steps . . . to enable the 
General Committee to keep in touch with a larger number of delegations.” ” 
A delegate of another state asked the purpose of the proposal, was there more 
in it than appeared in the statement? “* The rapporteur of the First Com- 
mittee, in bringing the proposal to the attention of the plenary session, ven- 
tured the opinion that it was inspired by the desire to have the General Com- 
mittee able to keep ‘‘in touch with the various ideas and existing tendencies”’ 
among so many different states having different points of view.“ The dis- 
cussion does not provide any explanation of the ‘‘ present conditions,”’ of the 
need to increase the size of the General Committee to enable it to perform its 
functions adequately, or what its functions were which necessitated such 
representativeness. The proposal was ultimately dropped.* Interest in 
the Committee’s representative character nevertheless persisted until the 
rules of procedure were amended with a view to giving satisfaction to those 
states which, it appears, suspected that the General Committee had come to 
be as important, if not more important, than the six main committees. 

The amendments were the outcome of a discussion which was the direct 
consequence of the failure of the Sixteenth Assembly to elect a delegate of the 
U.S.S.R. asa Vice-President. Since it had been customary for all permanent 
members of the Council to be elected to the General Committee, this failure 


few years, and particularly last year, by the procedure followed in constituting the General 
Committee of the Assembly. The desire had been to free the Secretariat from the responsi- 
bility of making occult preparations for the elections.” Jbid., p. 66. 
*® Records of the Tenth Assembly (Committees) (O.J., 1929, Special Supplement No. 76), 
p. 42. 43 Tbid., p. 42. “ Tbid., Special Supplement No. 75, p. 138. 
 O.J., 1930, Special Supplement No. 85, p. 34. The proposal was embodied in the amend- 
ment subsequently made to Article 7 of the Rules of Procedure. See infra., p. 86. 
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to elect a representative of the U.S8.S.R. was obviously noted. The immedi- 
ate effect was to draw a request from the General Committee to the Assembly 
that it invite the first delegate of the U.S.S.R. to sit on the General Com- 
mittee and, further, that ‘‘means should be found to remedy this situation, 
more particularly in view of the custom whereby the representatives of states 
permanent members of the Council are invited to sit as Vice-Presidents in 
the General Committee of the Assembly.” “ Subsequently the Secretary- 
General drafted amendments to the Rules of Procedure which were referred 
by the President of the Assembly to the First Committee for consideration. 
Although the Secretary-General’s draft was not limited to providing for the 
contingency of custom being broken again, the purpose in submitting the 
draft amendments was undoubtedly to execute the General Committee’s 
request since they included provisions that the first delegate of each of the 
permanent members of the Council should be a member of the General 
Committee.‘7 In view of the general dissatisfaction with the membership 
of various League bodies, including the General Committee, it is not surpris- 
ing that the Secretary-General’s proposals led to discussion, to substitute pro- 
posals, and to adjournment of consideration of any changes to the next year. 

In the course of the discussion which occurred in the First Committee at 
both the sixteenth and seventeenth Assemblies, delegates expressed their 
opposition to violations of the principle of equality—in the proposal to give a 
preferred position to the permanent members of the Council,—their approval 
of making the General Committee more representative, and their opinion 
that the General Committee had become a powerful organ of the Assembly.* 
The proposal that permanent members of the Council be made Vice-Presi- 
dents was defended by several delegates as being merely a formal acknowl- 
edgment of an established practice. The majority of the delegates were 
willing that the practice continue but not that it receive formal recognition.*® 


* L. of N. Verbatim Record, 16th Assembly, 11 September 1935 (Third Plenary Meeting), 
p. 2. The only exception at the regular sessions, in the observance of this custom was the 
failure to elect any Italian delegate at the Fourth Assembly (1923). Japan was not elected 
at the special session in February, 1932. On this occasion Japan was a party to a dispute 
before the League. Italy was elected at the 16th ordinary session prior to the imposition of 
sanctions. 

‘7 For the text of the draft amendment, see Assembly Records (Committees) (O.J., 1935, 
Special Supplement No. 139), p. 97. 

48 For the discussion, see Records of the Sixteenth Assembly (Committees), 1935, pp. 74- 
78, 80-81; and Records of the Seventeenth Assembly (Committees), 1936, pp. 62-71. The 
delegates of France and of Poland particularly mentioned the increased importance of the 
General Committee. 

“In the 1936 Assembly the Secretary-General defended his proposal by stating that the 
arrangement for membership on the General Committee of a delegate from each permanent 
member of the Council had never been contested. ‘‘ Nevertheless,” he added, ‘‘the question 
arose whether that custom should be embodied in a text or should be continued by tacit 
consent.”” Records of the Seventeenth Assembly (Committees) (O.J., 1936, Special Supple- 
ment No. 156), p. 63. 
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The outcome of the deb: te was the amendment of Article 7 of the Rules of 
Procedure to the effect that the General Committee should consist of the 
President, eight Vice-Presidents, and the Chairmen of the main Committees 
and of the Agenda and Credentials Committees, and that the Assembly could 
decide to add other members. In other words, it was agreed that the Gen- 
eral Committee should be enlarged in order that it might be more representa- 
tive but that no State should be insured of membership in it. 'The Assembly 
also decided to entrust the selection of the President of the Assembly and of 
other members of the General Committee to a nominating committee, ‘‘as an 
experiment,’’ for the next three years, thus accepting the proposal of the 
Norwegian delegation aimed at reducing the influence of the Secretariat.®° 

The provisions for a Nominations Committee unquestionably filled a gap 
in the Rules of Procedure. Nevertheless, it is doubtful whether the Secre- 
tariat’s influence could be eliminated. Considering the nature of the As- 
sembly, the changing character of its membership, the brevity of its sessions, 
and the competition between delegations for various posts, it was virtually 
impossible for the Nominations Committee to function without the assistance 
of the Secretariat. The question whether its influence should have been 
eliminated might well be raised, in view of the greater opportunity that the 
members of the Secretariat had to judge the competency of individual dele- 
gates than their fellow delegates who were constantly changing. During the 
discussion of the proposal to establish a nominating committee, and on other 
occasions, several delegates expressed satisfaction with the results of the 
preparations made by the Secretariat." They were aware that the selection 


50 Numerous changes were made in the rules of Procedure by the Assembly on October 10, 
1936. (1) The first paragraph of Article 7 was changed to read: ‘“‘The General Committee 
of the Assembly shall consist of the President of the Assembly, 8 Vice-Presidents and the 
Chairmen of the main Committees of the Assembly, the Agenda Committee and the Com- 
mittee for the examination of the full powers.” (2) Added to this was a second paragraph: 
““The Assembly may decide to add to the General Committee the Chairman of other Assem- 
bly Committees and, in exceptional cases, other members.”’ (3) A new rule, 7a, was added 
to provide for the Agenda Committee as described above. (4) ‘‘The Assembly adopts as an 
experiment the following procedure which, unless otherwise decided in the interval, shall have 
effect down to the termination of the ordinary session of 1939: Rule 7b. 1. At the com- 
mencement of each session, the Assembly shall appoint a committee of 11 members whose 
duty shall be to nominate candidates for functions which carry with them a seat on the Gen- 
eral Committee. 2. The provisional President of the Assembly shall submit proposals to it 
regarding the composition of this Committee. 3. The Members of the Assembly and the 
Committees shall retain the right to vote for persons other than those proposed by the 
above-mentioned Committee.” Records of Seventeenth Assembly (Committees) (0.J., 
1936, Special Supplement No. 156), pp. 83-84. 

51 See, for example, the Swiss delegate’s remarks in the 17th Assembly, Ibid., p. 63. A 
special committee of five which was appointed to consider improvement in the arrangements 
of the Assembly recommended, inter alia, that the President be nominated by a special 
committee. The First Committee and the Second Committee rejected this suggestion. In 
reporting the recommendations of the special committee to the Assembly, Mr. Henderson 
expressed the opinion that the method of choosing the President in the past had been very 
satisfactory. Assembly Records (Plenary) (O.J., 1930, Special Supplement No. 84), p. 130. 
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of individuals or of states to be represented on committees was the result of 
careful calculation of the wishes of delegations, of precedents and of the 
needs in each situation. In suggesting lists to those presiding over the As- 
sembly, the Secretariat endeavored to distribute the seats among different 
states and to provide for representation of the different groups of states by 
which membership of other League bodies was determined. The com- 
petency of individuals was not ignored but had to be balanced against these 
other factors. Some idea of the results achieved during the period before 
1936, when the influence of the Secretariat was acknowledged, can be 
obtained by the following tables: 


DISTRIBUTION OF SEATS ON GENERAL COMMITTEE AMONG MEMBERS 


OF LEAGUE 
States represented 5 times........... 17 (27.4%) sh 163 (68%) 
Permanent Council Members....... 6 ( 9.7%) x f 76 (31.7%) 
Non-permanent Council Members *. 11 (17.7%) . “ 87 (36.25%) 
Latin American States............... 16 (25.8%) di ‘i 33 (13.75%) 
25 (46.8%) 44 (18.3%) 


* Belgium, Canada, Czechoslovakia, Denmark, Jugoslavia, Netherlands, Poland, Ruma- 
nia, Spain, Sweden, Switzerland. 
** Including the nine states which were never represented. 


FREQUENCY OF REPRESENTATION ON COMMITTEES 


Number of Times Number of States 
12 
12 
6 
3 
1 
6+ 12* 


* Belgium (14), Canada (9), Netherlands (9), Rumania (7), Spain (8), Switzerland (12), 
Jugoslavia (8), Italy (15), Japan (12), Germany (7), Britain and France (every session). 

** Albania, Afghanistan, Costa Rica, Dominican Republic, Ecuador, Ethiopia, Honduras, 
Iraq, New Zealand. One of these (Costa Rica) withdrew from the League in 1927; three 
of them entered the League after 1930 (Afghanistan, Ecuador and Iraq). 


WN © 


2 In the election of non-permanent members of the Council the custom developed of elect- 
ing one state from each of several groups of states, such as the British Dominions, the Little 
Entente and the Scandinavian countries. The distribution of members of other League 
bodies, including the General Committee of the Assembly, was influenced by this custom. 
For example, on the General Committee of every Assembly but one there was a representa- 
tive of at least one of the states of the Little Entente; representatives of the other two groups 
mentioned above served at almost every Assembly. For queries about the assignment of 
Seats on the Council according to groups, see the remarks made by the Portuguese repre- 
sentative at the Tenth Assembly (Assembly Records (Plenary), O. J., 1929, Special Supple- 
ment No. 75, p. 83); the communication of the Portuguese Government to the Eleventh 
Assembly, ibid., 1930, Special Supplement No. 84, p. 140. For discussion and description 
of group representation, see ibid., 1931, Special Supplement No. 94, pp. 15-21; Report of the 
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PERSONS SITTING THREE TIMES OR MORE 


Number of Times Name State 
12 Motta Switzerland * 
9 Scialoja Italy 
7 Briand France 
Hymans Belgium 
Bene’ Czechoslovakia 
5 de Wiart Belgium 
Aloisi Italy 
Ishii Japan 
| Nintchitch Jugoslavia 
Politis Greece 
Adatci Japan 
Bourgeois France 
Balfour Britain 
Branting Sweden 
3 Zahle Denmark 
Titulesco Roumania 
Madariaga Spain 
| de Gimino Spain 


* On several occasions Motta, as President of Switzerland, was made an honorary member. 


However careful those selecting the members of the General Committee 
were to distribute the seats widely and to observe the principle of equality 
among League Members, it is apparent from these tables that a few states 
obtained representation far out of proportion to their number. The Great 
Powers and a small number of European lesser Powers clearly enjoyed a 
preferential position. The great majority of the states filled a relatively 
small proportion of the Committee seats. Furthermore, it is noteworthy 
that of twenty-five individuals who account for a hundred of the two hundred 
and forty members appointed in those years, only one, excluding two na- 
tionals of a permanent member of the Council (Japan), was a non-European. 
Eighteen of these individuals, those named in the third table above, account 
for more than a third of the total membership. It is readily understandable, 
therefore, why there was a demand for a more representative General 
Committee. 

At the same time, it might be observed, it is not unusual to find so small 
a number of individuals exercising a preponderant influence in any assembly 
of this kind. In the representative institutions of any government it would 
be unusual not to find the important positions held by a few individuals 
who serve their state in many capacities. It is doubtful whether a different 
method of selection than that empivyed during the period before 1937 would 
have produced substantially different results. It is natural for any repre- 


special committee on the system of election on non-permanent members of the Council, 
resolutions of the First Committee and of the Assembly, ibid., 1933, Special Supplement 
No. 115, pp. 67-68; No. 116, pp. 6-7; and Minutes of First Committee, ibid., Special Sup- 
plement No. 156, passim and especially pp. 73-76. 
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sentative body to utilize the experience of its members. The preponderance 
of European names on the General Committee of the League Assembly may 
be attributed, at least partly, to the practice of several states, taking advan- 
tage of their proximity to Geneva, of sending to successive Assemblies as 
their delegates those who occupied the highest political posts in the national 
government. 

This preponderance of a relatively few individuals and of a few states was 
not peculiar to the General Committee of the League Assembly. A casual 
examination of the proceedings of other League bodies would reveal evidence 
of the activity and influence of the same individuals over several years, 
many of them, such as Hymans, Briand, BeneS, Politis and Titulesco, men 
who were active in the Assembly. 

These observations are not made in an effort to justify the practice which 
was followed in appointments to the General Committee or to question the 
desirability of amending the practice. It is submitted, however, that the 
creation of a nominating committee would not by itself result in diminishing 
the influence of those states and statesmen who were the most influential 
in the League in the past or in insuring more equitable distribution of seats. 

The experience with the Nominations Committee was too short and 
influenced by factors too abnormal in character to warrant any conclusive 
estimate as to the merits of this method of appointment over the previous 
method. Of the three Assemblies which met after 1936, the latter two oc- 
curred when the international situation was extremely critical and when 
states were not much concerned about the League. In 1937, the first year 
in which the new rules were in operation, no noticeable changes in the 
composition of the General Committee occurred. The first delegates of the 
permanent members of the Council were again elected Vice-Presidents, 
several of the same individuals who had previously served on the Committee 
were appointed, and the preponderance of the European states was cdn- 
tinued. The same thing was true of the 1938 Assembly. It is true that 
names of states not previously represented on the General Committee 
appear, but as almost all of the committees appointed had at least one 
state represented for the first time, there is nothing novel about this. 

Since the 1939 Assembly met after the outbreak of war with a substantial 
‘decrease in the number of states represented, it was agreed that the session 
should be shortened and procedure simplified. The Agenda Committee 
was not appointed, its functions being assumed by the General Committee, 
and only one of the main Committees was set up. Hence the General 
Committee consisted of only ten members, one member sitting in a double 
capacity—as an elected Vice-President and as chairman of the main Com- 
mittee. This Assembly took no decision in respect to the experiment with 


5 Assembly Records (Plenary) (O.J., 1937, Special Supplement No. 169), p. 32. 

4 Ibid. (O.J., 1938, Special Supplement No. 183), p. 27. Report of the Nominations 
Committee, pp. 33-34. 
* Records of Twentieth Assembly, p. 3. 
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the Nominations Committee which was to run to the end of this session. 
The Assembly has not met since December, 1939. However, before ad- 
journing the Assembly of 1939 authorized the General Committee to exercise 
the extraordinary powers described at the beginning of this paper. 


(2) Activities 


Although there was a manifestation of interest in the composition of 
League committees in general at the time of the consideration of the General 
Committee’s composition, it is doubtful whether the member states would 
have given the attention that they did to the General Committee had they 
not known, or suspected, its growing authority. With the passage of 
years its functions increased both in number and in importance. Its duties 
were briefly defined in the Rules of Procedure: Article 8, ‘In the general 
direction of the work of the Assembly, in the constitution of such Commit- 
tees as the Assembly decides to create, in deciding on the communications 
to be made to the Assembly, in the framing of the agenda for each meeting, 
and in the determination of the order of priority for its various items, the 
President shall be assisted by the General Committee;” Article 24, ‘‘The 
General Committee, in cases where it deems it necessary, may revise the 
resolutions adopted by the Assembly, changing their form but not their 
substance. Any such changes shall be reported to the Assembly.”’ This 
definition plainly indicates that the General Committee was meant to be an 
advisory body to the President whose duty it was to direct the Assembly. 
In this capacity the General Committee determined when plenary sessions 
should be called, whether all or only some of the main committees need be 
set up each year and whether additional committees were needed. It 
kept informed of the state of business in each of the committees, fixed the 
date for the election by the Assembly of the non-permanent members of 
the Council and of the members of the Permanent Court of International 
Justice when their terms expired or when there were vacancies to be filled. 
What may be described as the ordinary functions of the General Committee 
can be illustrated by listing some of the actual matters it dealt with in 
addition to those just mentioned. For example, it formulated recom- 
mendations concerning the interpretation and application of the Rules 
of Procedure to govern the preliminary stages in the Assembly before the 
adoption of the budget.5’ It proposed that the admission of Germany into 
the League and assigning her to a permanent seat on the Council be dealt 
with by summary procedure, that is, without previous consideration in one 


On the composition of League Committees, see especially Council Minutes, 78th 
Session, O.J., February, 1934, pp. 112-120; Secretary General’s Report on Committees of 
the League of Nations (C.287.M.125.1934); Report of the Committees appointed to study 
the Constitution, Procedure and Practice of Committees of the League of Natious 
(A.16.1935). 

57 Annex II of the Rules of Procedure, C.144.M.92.1937, pp. 18-20. 
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of the main committees.** On the suggestion of the President, it was 
asked by the Assembly to study the matter of construction of a new League 
building, apart from financial aspects.®® It created a subcommittee of its 
own members to study and report recommendations on means of facilitating 
the work of the Assembly to it for submission to the Assembly.®° At the 
Seventeenth Assembly the General Committee proposed the creation of 
a special main committee to consider the application of the principles of the 
Covenant and related questions.“ In 1938 it constituted a seventh ‘main 
committee” to consider questions of health, traffic in narcotics and intel- 
lectual codperation.” 

To this list might be added as ordinary functions several decisions which 
although not of a strictly routine character would appear proper for the 
General Committee to take, in view of the special circumstances at the time 
or because of the normal development of the Assembly’s activities. The 
General Committee assumed the function of drafting and proposing resolu- 
tions for the admission of new members into the League.*® The significance 
of this action lies in the fact that the General Committee appeared to be 
able to assume jurisdiction when it desired. At the special Assembly 
meeting in 1932 it provided for the creation of a General Commission, con- 
sisting of a representative of each member state, to consider the Sino- 
Japanese dispute and acted as executive committee of this Commission until 
the Committee of Nineteen was appointed for that purpose. At the Six- 
teenth Assembly the General Committee proposed that in view of the critical 
state of affairs arising from the Italo-Ethiopian dispute the Assembly should 
adjourn and not close. When the Assembly reconvened on October 9, on 
the summons of its President, it was announced that the General Committee 
had decided to lay the Council’s report on the Italo-Ethiopian dispute 
before the Assembly and prescribed the procedure to be observed in con- 
sidering it. Subsequently the General Committee recommended that the 
Assembly create a Coérdination Committee to facilitate the codrdination of 
measures to be taken by the members of the League in applying sanctions 
against Italy. The following July when sanctions were lifted, it was the 
General Committee which suggested that the Codrdination Committee 


58 Assembly Records (Plenary), 1926, Special Supplement No. 44, p. 31. 

59 Tiid., 1927, Special Supplement No. 54, p. 32. 

6° Jbid., 1929, Special Supplement No. 75, pp. 140-141. 

| [bid., 1936, Special Supplement No. 155, p. 109. 

® Tbid., 1938, Special Supplement No. 183, p. 36. 

& For example, see Journal of Twelfth Assembly, p. 190; O.J., 1937, Special Supplement 
No. 166, p. 23. Assembly Records (Plenary) (O.J., 1934, Special Supplement No. 125), pp. 
62, 64,74. At the Fifth Assembly the Dominican Republic’s application was referred to the 
Agenda Committee. Assembly Records (Plenary), 1924, p. 144. 

* Records of special Assembly (O.J., 1932, Special Supplement No. 101), Vol. 1, p. 25, 
p. 41, pp. 79-89. 

% Verbatim Record, September 28, October 9 and 10, 1935 (16th plenary meeting). 
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draft the resolution bringing sanctions to an end. At this same session it 
drafted and proposed a resolution calling upon Members of the League to 
submit their views concerning the application of the principles of the 
Covenant.® 

The functions just described have been called ordinary because they are 
of the kind to be expected of a committee appointed to assist the President 
in the general direction of a body like the Assembly. The fact that some of 
these functions were not performed in the early years of the Assembly can 
obviously be explained by the absence of any need for them. Certainly 
some official or organ of the Assembly had to take the initiative in deter- 
mining the means by which the Assembly should carry out its duties when 
faced with such a question as the Sino-Japanese dispute. What, then, did 
the General Committee do to justify the Secretary-General’s characterization 
of it as ‘‘the political bureau of the Assembly”’ and to arouse the suspicions 
of many delegations about its role in the Assembly? The Secretary- 
General did not explain how it had happened that the General Committee 
had acquired its central role nor did he describe the extraordinary activities 
except by pointing out that it ‘‘was called upon to propose all sorts of im- 
portant resolutions which could not, by their nature, be referred to the main 
Committees.” 7 The implication of the comment and of the remarks made 
by several delegates during the different discussions of the General Com- 
mittee is that it had ceased to be merely a body to advise the President in 
matters of routine for the proper running of the Assembly and by the gradual 
accretion of power had assumed the right to deal with matters of substance 
for which it was not fitted. Concrete evidence of the General Committee’s 
powers and influence is not entirely lacking but it is hardly adequate to 
explain its importance. Probably only those who have been familiar with 
the working of the Assembly, who have ‘“‘inside information,’ are able to 
explain. It is possible, however, to describe some of the activities which 
brought criticism or which are not of the routine character of those already 
described. 

The original draft of the Rules of Procedure provided that the General 
Committee should appoint such committees as were deemed necessary. 
The Rules which were adopted, however, authorized it to ‘“‘constitute”’ such 
committees, the appointment to them being, apparently, left to the As- 
sembly. On numerous occasions the General Committee did make ap- 
pointments. For example, it appointed the head of the Nansen office in 
1933 to fill a vacancy, it nominated the members of the Supervisory Com- 
mission and appointed the members of the Commission of Inquiry to in- 
vestigate the Secretariat.6® This practice was criticized and was also modi- 
fied in particular instances by action of the Assembly. At the tenth 
Assembly when the Assembly had under consideration the proposal for a 


66 Verbatim Record, July 4, 1936. 

87 Assembly Records (Committees) (O.J., 1936, Special Supplement No. 156), p. 63. 

68 Jbid., Special Supplemené 112, p. 28; Assembly Records (Plenary) (O.J., 1929), p. 140; 
pp. 166-167, p. 173. 
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commission to examine the working of the Secretariat, the advisability of the 
General Committee’s acting as an ‘‘ Election Committee” was challenged.® 
In the following year the Assembly adopted the Fourth Committee’s 
proposal that it instead of the General Committee should submit the list of 
names for membership on the Supervisory Committee.” 

Another practice which was introduced after several years was the 
reference of certain items on the agenda to the General Committee rather 
than to one of the main committees. The reason for this was apparently 
to provide for a preliminary examination of a question not yet ready for 
the Assembly’s decision or for retaining a question before the Assembly even 
though there existed no desire to deal with it immediately. At the very first 
Assembly the General Committee appointed a sub-committee from its mem- 
bers to consider the Armenian question. Such questions, if placed on the 
agenda at all, were usually, however, referred to one of the main Committees 
in accordance with the Rules of Procedure. In later years, nevertheless, 
reference of items to the General Committee appears to have become a 
customary practice. The President referred the question of League com- 
mittees, which was on the agenda of the Fifteenth Assembly, to the General 
Committee with the explanation that this question was the subject of a 
report by the Secretary-General ‘‘ which would necessitate careful examina- 
tion before the adoption of any procedure for giving effect to it.”” 7 The 
question of the Commission of Enquiry for European Union which was 
appointed originally in 1930 was referred in subsequent years to the General 
Committee which renewed the term of this commission.” Other items on 
the agenda which were referred to the General Committee for preliminary 
consideration was the question of prohibiting, under provisions of the 
Covenant, the supply of arms and war material to belligerents; an amend- 
ment to the Covenant to bring it into harmony with the Pact of Paris; and 
the question of application of principles of the Covenant (12th Assembly).” 
Such a practice as this could be defended as an appropriate means of pre- 
venting the agenda of the main committees becoming crowded, or of the 
President’s receiving advice as to the most appropriate committee for 
particular items, and for other reasons. Nevertheless the practice afforded 
a means by which a few states could prevent an item on the agenda which 
might prove embarrassing to several states from reaching a main committee 

8 Assembly Records (Committees), 1929, p. 43. 

 Thid., 1929 (Plenary), pp. 140 and 445. Also O.J., 1930, Special Supplement No. 84, 
pp. 149-150. One writer attributes this change to opposition to the assertion of unwritten 
authority of the Secretariat ‘‘The General Committee is only in theory a representative body, 
and is largely dominated by the delegates of the Great Powers. Moreover, having duties 
which are political rather than constitutional in nature, the General Committee relies largely 
on the advice of the higher officers of the Secretariat in such matters as the making of appoint- 


ments.” Felix Morley, op. cit., p. 538. He does not offer any evidence in support of this 
Statement. 

7 Assembly Records (Plenary) (O.J., 1934, Special Supplement No. 125), p. 34. 

” Tbid. and Assembly Records (Plenary), 1933, p. 35. 

*0.J., Special Supplement No. 155, p. 38; pp. 43-44, p. 82. 
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or the plenary session of the Assembly. It might also enable a few states 
to bring a matter before the plenary session which it was known would be 
opposed by enough states in one of the main committees to prevent its 
reaching the plenary session. The attempt was made at the Second As- 
sembly to assign the duty of examining the ‘“‘ Report of the Secretary-General 
on the Work of the League since the Last Assembly” to the General Com- 
mittee. It failed because the Assembly objected to any curtailment of the 
opportunity of all member-states to discuss any question within the compe- 
tence of the League.* The reference of items on the agenda to the General 
Committee would appear to accomplish in part what the adoption of the 
proposal made in 1921 would have accomplished. 

Perhaps the General Committee’s authority was most clearly manifested, 
prior to the 1936 Assembly, at the extraordinary session of the Assembly 
called in 1932 to deal with the Sino-Japanese dispute and during the various 
sittings of the Sixteenth Assembly in 1935 and 1936 occasioned by the Italo- 
Ethiopian dispute. On both occasions it performed the functions of a main 
Committee as well as its own ordinary functions in respect to procedural 
matters by drafting and proposing resolutions for consideration in plenary 
session. At the outset of the extraordinary session cf 1932 the President 
announced that owing to the special character of the session it would not be 
possible to apply the Rules of Procedure in their entirety and that he would 
consult with the General Committee to determine the best means of dis- 
patching the business before the Assembly. At the conclusion of the dis- 
cussion which followed the formal presentation of statements by the disput- 
ants, in accordance with the procedure it had recommended, the General 
Committee was constituted a drafting committee to submit resolutions for 
the Assembly to consider." Similarly in 1935 and 1936 the procedure needed 
for special circumstances was devised by the General Committee which also 
presented significant draft resolutions, such as the one to bring an end to 
sanctions.” 

At the three Assemblies which met after 1936 the position of the General 
Committee appears to have remained unaltered. It performed the same 
kind of function as before, both ordinary and extraordinary, including the 
presentation of a resolution to the Assembly, at the time of the Munich 
crisis, deploring the grave situation which existed in Europe.77_ However, as 
was pointed out at the outset, authority was conferred on the General Con- 
mittee of the Twentieth Assembly to act in respect to some matters virtually 
as Council and Assembly until circumstances would permit the resumption 
of their meetings. 


74 Records of Second Assembly (Plenary), p. 42. 

75 See references cited in footnote 64. 

76 O.J., 1935, Special Supplement No. 138, pp. 98-101, p. 113 and Assembly Records, 16th 
Assembly (Plenary) (Part II) (O.J., 1936, Special Supplement No. 151), pp. 65-66. 
770.J., 1938, Special Supplement No. 183, pp. 94-95. 
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EDITORIAL COMMENT 
INTERNATIONAL JURISPRUDENCE — ANALYTICAL AND FUNCTIONAL 


Professor Hans Kelsen, to whom the world is indebted for many useful 
theories in the field of analytical jurisprudence, has advocated as the next 
step to be negotiated among the states, in order to ‘eliminate war,”’ the com- 
pulsory submission to international adjudication of all disputes between 
states... He discounts the practical objections to this happy solution of con- 
flicts by asserting that historically courts of arbitration preceded legislatures 
in primitive society, that there is no substantial distinction between legal and 
political questions, and that international law, which has been said to cover 
only a small part of international relations, really covers the entire field, by 
“nermitting”’ the states to regulate much of it municipally. 

It would be splendid if the states were willing to subscribe to treaties 
agreeing to submit all their disputes to arbitration. But the experience 
neither of the progressive nineteenth century nor of the possibly retrogressive 
twentieth justifies any such hope. Even though great advances had been 
made in persuading nations to submit disputes to judicial determination, to 
which the United States and Great Britain made exceptional contributions 
and which is marked by the crowning achievement of the Permanent Court of 
Arbitration and the Permanent Court of International Justice, states had al- 
ways excepted from the obligation to arbitrate matters which they deemed of 
major importance. They used various devices to accomplish this result. 
Even the willingness to submit “‘legal’’ questions in the abstract did not pre- 
vent the refusal to submit a particular matter in the concrete. For example, 
Mexico had no hesitancy in declining, on May 3, 1940, the Department of 
State’s proposal of April 1, 1940, to arbitrate the legality of the Mexican oil 
expropriations.2. Because the first ‘‘courts”’ in primitive society may have 
had only the power to arbitrate, authorizing self-help,* there is not much 
justification for the assumption that compulsory jurisdiction will develop out 
of voluntary arbitration, or that international legislative and executive 


1 This JourNAL, Vol. 37, p. 397. 

? Even apart from the reservations to the obligation to submit, usually locally interpreted, 
many other devices are available to avoid arbitration. Disagreement on the conditions, in- 
cluding framing the issue, afford a common exit. For example, a certain Foreign Office has 
been known to express willingness to arbitrate a claim, but later to make the condition 
that the claimant country agree to arbitrate a claim of the defendant country which it had 
itself pronounced invalid and which it was well known the claimant country would jus- 
tifiably decline to arbitrate. 

* Some legal historians doubt the supposed evolution of organized courts from voluntary 
bodies with arbitral powers. Cf. W. Seagle, The Quest for Law, New York, 1941, pp. 60- 
61, 64, 93. 
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bodies are probable later stages of organizational evolution. The existence 
of states with their historical mores would seem to foreclose such hopes. 

It is moreover doubted whether all conflicts originate in specific disputes, 
though they may originate in resentments, expressed or unexpressed, or in 
conflicting positions, policies and attitudes. Resentments over defeat or 
disadvantage in the competitive struggle may have to be borne municipally 
without effective complaint, but internationally the world is not so organized. 
There resentments may find expression in diplomacy and forceful action, 
whether the cause be ‘‘legal”’ or not. What ‘‘dispute’”’ was there, to speak 
only of current events, between Russia and Germany, between the United 
States and Italy, between Great Britain and Italy, between Italy and Ger- 
many? ‘There was no prior demand or ultimatum in these cases, nothing to 
arbitrate; and yet there was war. Of course military alliances may lead to 
wars between nations not hostile, but this alone does not account for all the 
wars listed above. 

It is not perceived why it is necessary to speculate upon and provide for 
the enforcement of the decisions of an international court, with compulsory 
jurisdiction, if such an institution can be conceived at this time, whether by 
an international “police” acting as agent of a centralized executive power, 
or by the other states, ‘‘members of the international community,” acting 
at the direction of an agency like the Council of the League, a subsidiary 
organ of the Court. As Dr. Kelsen himself says (p. 399) : ‘Seldom has a state 
refused to execute the decision of a court which it has recognized in a treaty.” 
The real hurdle has always been the difficulty to persuade states to submit to 
arbitration. The enforcement of decisions may be disregarded as a super- 
fluous worry. 

While Dr. Kelsen is correct in maintaining that the distinction between 
legal and political questions, as an obstacle to or limitation on adjudication, 
is theoretically unsustainable or subjective only, since all questions between 
states are political and any question can be made “legal’’ by submitting it 
to judicial determination,‘ the distinction representing a difference between 
willingness and unwillingness to submit, there is nevertheless much practical 
justification for the distinction. Had it not been for the endeavor of the 
nations in the first Hague Conference to segregate questions inherently sus- 
ceptible of adjudication by the application of well-known principles of law 
from those more commonly regarded as falling within the sphere of political 
interests not based on law, we might not have had the submission of any but 
trifling issues. That the distinction serves a practical purpose may be in- 
ferred from the numerous treaties of arbitration concluded in the 20th cen- 
tury, and from Article 36 of the Statute of the Permanent Court of Interna- 
tional Justice which, by naming certain types of “legal” issues over which 

‘Cf. H. Lauterpacht, The Function of Law in the International Community, Oxford, 


1933, p. 153; E. Borchard, The Distinction Between Legal and Political Questions, Pro- 
ceedings of the American Society of International Law, 1924, pp. 50 et seq. 
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compulsory jurisdiction might be exercised under the Optional Clause, gave 
a special inducement to numerous nations, even under reservations, to sub- 
scribe to Article 36. Other treaties agree to submit such disputes to arbitra- 
tion, under conditions. The fact that a court can have no independent ex- 
istence, but must rest upon the willingness of states to maintain it, is in- 
dicated by recent history. For that reason, excessive demands must not be 
made upon it; to invoke it for the decision of a question more ‘‘political”’ 
than “‘legal’’ might do the court and the judicial process great injury. Then 
there are many matters of international import which the prevailing mores, 
in spite of analytical jurisprudence, actually consider as ‘‘domestic.”’ 
Would the United States submit to international arbitration such questions, 
all having international repercussions, as to how much subsidy shall be 
granted to American shipowners; at what rate the merchant fleet shall be 
chartered; whether the United States shall open its doors to Oriental immi- 
gration and on what terms; how high the tariff shall be on specified goods? 
Major resentments arise out of claims admittedly having no legal basis, like 
the Japanese resentment at American exclusion, the competitive loss of cer- 
tain markets, the disparity in natural resources or capital, where submission 
to a court could have only one result, perhaps fanning embers of resentment 
into flame. It is best not to press logical theorems too far. 

But the principal claim made by Dr. Kelsen rests on the analytical theory 
that international law controls or governs not some, but all relations, be- 
tween states. The provisions of the Covenant, Article 15, § 8, and of the 
General Act of 1928, which refers to ‘questions which by international law 
are solely within the domestic jurisdiction of States,’’ are said to be of doubt- 
ful validity since ‘‘all’’ questions are within the jurisdiction of international 
law. Why is that, since it is well known that commercial or immigration 
policy is a matter for states to decide, except as they might agree to inter- 
national regulation? Because when “by international law” a matter is 
“left’”’ to the domestic jurisdiction or not governed by any known rule of 
law, it is said that international law has ‘‘ permitted”’ the state to regulate 
the matter as it chooses and has refrained from regulating the matter itself. 
Thus, ‘‘what is not forbidden is permitted.’”’ Hence what is not regulated 
is really regulated, by “providing” that international law will have nothing 
to do with the matter; and if it is to be regulated at all, this must be done 
by states municipally. Thus it is, so runs the argument, that international 
law is all-pervasive. 

This may satisfy the monists,® and the Hohfeldians have no difficulty in 
understanding what they say, but it is historically untrue and functionally 
misleading. States were known before international law had developed, 
even to its present primitive estate. Its very subjects, states, limit its scope. 

5 Op. cit., 402. 

* Borchard, The Relation between International Law and Municipal Law, 27 Va. L. Rev. 
137 (Dec. 1940). 
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By custom and treaty the domain of international law was gradually ex- 
tended, though often honored in the breach. It is thus a delegated body of 
law, covering only a limited number of topics and relations; powers not 
delegated have necessarily been reserved. This is even more true of inter- 
national law than in the case of the United States Constitution, where the 
doctrine of implied powers has by construction greatly extended federal 
power. This approach of the dualists is more realistic, in that it reflects 
facts. To say that international law “‘ permits” some fields of international 
relations to remain unregulated internationally, but only nationally or not 
at all, would seem unnecessarily to complicate a relatively simple matter 
and hardly to promote compulsory jurisdiction. 
EpWIN BorcHARD 


REGISTRATION OF TREATIES BY THE PAN AMERICAN UNION 


The record of the Secretariat of the League of Nations in the execution of 
Article 18 of the Covenant is one of conspicuous success.!. From 1920 to the 
close of 1942 a total of 4,821 current treaties or engagements were registered 
with the Secretariat, and the texts of 4,745 instruments, with translations and 
information concerning them, were published in the 202 volumes of the 
League of Nations Treaty Series. The value of this service was appreciated 
not only by the Members but also by states not Members of the League of 
Nations; since 1934, the United States of America has regularly registered its 
treaties,? and the procedure to be followed was stabilized by Departmental 
Order No. 1078 of August 6, 1942.8 

This success has stimulated general interest in the registration of treaties. 
At the Eighth International Conference of American States, the Chilean 
delegation proposed the following plan for registration of treaties by the Pan 
American Union:‘ 


I. Animated by the desire to establish adequate means for keeping the 
Governments of the Americas regularly and fully informed on the 
treaties signed by them which go into effect, information which 
should be useful and should contribute to the organization and 
prompt application of the inter-American consultative system in 
those cases in which it may be applicable in accordance with the 
respective stipulations, the said American Governments agree to 
register in the Pan American Union all of the treaties which they 
may sign between themselves or with other States and which may 
take effect in the future. 

II. Each treaty should be registered by the signatory Government, 
which may be also a signatory of the present agreement, by means 


1 See the writer’s studies published in this JourNaAL, Vol. 19 (1925), pp. 273-292; Vol. 
22 (1928), pp. 852-856; Vol. 24 (1930), pp. 752-757; Vol. 28 (1934), pp. 546-552. 

2 See this JouRNAL, Vol. 28 (1934), pp. 342-345. 

*7 Department of State Bulletin (1942), p. 692. 

4 Diario de Sesiones, p. 350. The translation given is from 75 Bulletin of the Pan Ameri- 
can Union (1941), pp. 630-631. 
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of a communication addressed to the Director General of the Pan 
American Union transmitting a certified copy of the respective 
treaty and of the official resolutions relating to its promulgation and 
entry into effect issued by the registrant government. 

III. In the event that new stipulations are entered into which modify, 
clarify or complement previous stipulations already in effect, the 
registration of the former shall be made by adding to the certified 
copy of the same the text of the preéxisting stipulations. 

IV. The Pan American Union, which shall be entrusted with the Regis- 
ter of Treaties referred to in the present agreement, shall send in 
each case a certificate of the registration to the Government making 
the registration and shall inform the other American Governments 
of the same, sending them certified copies of the official documents 
referred to in Articles II and III. 

V. The Bulletin of the Pan American Union shall publish at proper in- 
tervals a list of the treaties registered in accordance with the present 
agreement. 

VI. The registration or failure to register a treaty in conformity with 
the present agreement shall have no influence whatsoever on the 
effects appertaining to the said treaty. 


This plan was adopted by the Conference on December 23, 1938.5 In execu- 
tion of the plan, the Pan American Union inaugurated the registration of 
treaties by American States in 1939. 

Under the method followed the Governments are asked to transmit to the 
Union a certified copy of the treaty to be registered, together with twenty- 
one additional uncertified copies. A certificate of registration is sent to the 
Government submitting the treaty; the copies are certified; a copy is com- 
municated to each of the Governments of other States members of the Union 
of American States; and a copy is filed at the Pan American Union where it is 
open to consultation. Lists of the treaties registered have been published in 
the Bulletin of the Pan American Union.® 

Down to June 30, 1948, 217 treaties had been registered by five States: 197 
by the United States of America, 13 by Venezuela, 4 by Colombia, 3 by Cuba, 
and 1 (also registered by the United States) by Ecuador. 

Maney O. Hupson 


THE INTERNATIONAL REGULATION OF AIR TRAFFIC 


A tremendous impetus has been given to the development ofair transport 
by the exigencies of the present war. This is especially manifest in respect 
to the increase in the speed, range, and carrying capacity of aircraft which 
the war operations have brought about. It is precisely these qualities in 
aircraft which have made almost certain a comparable development in the 
peace-time employment of air transport after the war, particularly in the 
extension of international air lines. 

5 Diario de Sesiones, pp. 984-5. 


*75 Bulletin of the Pan American Union (1941), pp. 632-641; 76 id. (1942), pp. 525-530; 
77 id. (1943), pp. 506-510, 595-600. 
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The problems which loom over the horizon are in part those of a scientific 
technical character outside the scope of this comment. They also relate, 
however, to the military security of peace-loving states and to good interna- 
tional relations generally. As early as 1908, in what was probably the first 
American essay to deal with international law in relation to air navigation, 
the present writer upheld the inherent right of the national state over its air 
space. ‘Protection to the health and safety of its subjects, to its customs 
and immigration barriers and to its political integrity will always require the 
reservation of certain rights,’ + he wrote at that time. The creation of an 
international organization will not reverse the present rule of territorial 
sovereignty over the air space. Nearly all states have now adhered either 
to the Paris Convention of 1919 or to the Havana Convention of 1928, in 
both of which the principle of territorial sovereignty is maintained but in 
which certain reciprocal privileges are extended to foreign aircraft within 
the territories of member states. However, both conventions have been 
interpreted to deny freedom of air navigation to the operators of airlines ex- 
cept by special agreement. Although this has been disappointing to those 
interested in the wider development of air transport, progress had been made 
before the war both in Europe and in the Western Hemisphere by special 
intergovernmental agreement or by concessions granted direct to foreign air 
companies. 

In the prosecution of the war free air routes have been established for the 
use of the Allies and the construction of airports in various parts of the 
world has been undertaken by the United States on foreign territory leased 
for a fixed period or upon general lend-lease terms. Accordingly, demands 
have been revived for the adoption of a policy of freedom of the air. Edward 
Warner, formerly Assistant Secretary of the Navy for Aeronautics, now Vice- 
Chairman of the Civil Aeronautics Board, well points out that the freedom 
of the air as now conceived would only be an agreement among sovereign 
nations to restrict the exercise of their sovereign rights.2 It is true that 
internationalization of air transport has been favored in some quarters on 
both sides of the Atlantic but the operation of airlines represents a great com- 
mercial industry and so long as private enterprise remains part of the consti- 
tutional structure of the nations the movement will not gain support except 
among those in favor of collectivism generally. 

This does not imply that the system existing prior to the present war must 
be retained. The end of the war should be made the occasion to permit 4 
greater utilization of air transport in the interest of peaceful international 
trade. To this end a proposal has been made by Mr. L. Welch Pogue. 
Chairman of the Civil Aeronautics Board, that reasonable freedom of 
commercial air transit could be attained under a multilateral convention 

1 Proceedings of the American Political Science Association, 1909, p. 87. Paper read at 


the meeting of the Association held at Richmond, Va., December, 1908. 
? Edward Warner in Foreign Affairs, October, 1943, p. 12. 
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according the right of transit over specified routes and the use of neces- 
sary technical services in named airports. The plan has been accepted as 
practical by the responses of eighteen American airlines. It does not con- 
template that foreign companies will be free to engage in domestic air car- 
riage (cabotage) and it is therefore not a system of free competition.* 

A satisfactory solution means more than the adjustment of international 
trade rights. With the lessons of the past in mind, military security will 
probably always be the paramount consideration. It will influence all 
negotiations on civil aviation because of the possibility of espionage from the 
air, of the possibility of conversion into combat aircraft, and of carrying air- 
borne invasion. On the other hand, the imperative needs of the military 
forces in the present war have caused a widespread use of transport planes 
and personnel of the airlines. Domestic and foreign companies have thus 
made important direct contributions to the war effort.5 The establishment 
and maintenance of air routes under international regulation would be to this 
extent a favorable factor in the preservation of security, assuming, of course, 
the existence of an effective post-war international authority. The problem 
presents the necessity of close coédrdination between the international au- 
thority and the regulation of air commerce. No convention however well 
devised can anticipate the manifold problems, military, political, and eco- 
nomic, which an extended system of international air routes will present. 
There will be keen competition between the great industrial nations and dis- 
satisfaction on the part of small nations without airline companies, all of 
which will require continued adjustment. It will be ultimately a problem 
of administration under the primary control of an international commission 
for air navigation having quasi-judicial powers comparable to the powers of 
our own Interstate Commerce Commission, with fair representation accorded 
to the interests of all the United Nations. 

ARTHUR K. KUHN 


THE FIRST SESSION OF THE COUNCIL OF UNRRA 


The first session of the Council of the United Nations Relief and Rehabili- 
tation Administration (UNRRA) opened at Atlantic City on November 10 
and closed on December 1. Its results are embodied in two documents, ‘‘ The 
Resolutions on Policy of the First Session of the Council”! and the ‘‘ Re- 


’ Howard P. Whidden, Jr., Foreign Policy Reports, July 1, 1948, p. 95. 

‘Edward Warner, op. cit. p. 23. 

5 Lewis C. Sorrell in Annals of the American Academy of Political and Social Science, 
November, 1943, p. 85. 

' Reception No. 332; Symbol I/F/5/ No. 12; UNRRA Journal, p. 516. The index num- 
bering system used by UNRRA on this occasion is simple and effective. It was carefully pre- 
pared in advance by Mr. George Xanthaky (who served the Council as Secretary for Docu- 
mentation) with the aid of such experts as Miss Alice Bartlett and Dr. G. C. Dixon. Each 
document, on being sent to the mimeograph room, was given a serial reception number. 
The Symbol indicates the origin of the document; e.g. here ‘“‘I”’ indicates the First Session, 
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ports of the Committees of the Council, First Session.” * The Resolutions 
were “‘adopted”’ by the Council and the Reports were ‘‘accepted”’ by it. 
The substantive content of these two documents is of great interest and of 
prime importance to millions of hapless people throughout the world but 
this comment is concerned only with the general organizational features 
which are of significance quite apart from the vast tasks of relief and reha- 
bilitation themselves.* 

From the standpoint of international organization UNRRA is important 
because it is the first general organization to be perfected during this war; 
because it is charged with the doing of the task of first importance after the 
actual defeat of the enemy forces (the preparation of UNRRA’s task being 
part of the process of defeating the enemy) and because some of its features 
may serve as models for subsequent organizations, even perhaps for the or- 
ganization of a general character envisaged by the Moscow Declaration of 
October 30, 1943. 

The UNRRA Agreement‘ was negotiated through Foreign Offices and 
diplomatic missions rather than at a conference as was the case with the 
United Nations Conference on Food and Agriculture held at Hot Springs in 
May. The negotiations began as early as the summer of 1942 with the 
United States taking the initiative and drawing upon the preliminary work of 
the so-called Leith-Ross Committee in London. Foreshadowing the later 
alignment at Moscow, Cairo, and Teheran, the leadership was taken by 
China, the Soviet Union, the United Kingdom, and the United States which 
together constitute the Central Committee of UNRRA. When these four 
Governments had agreed upon a text, it was communicated to the other 
United Nations and to the associated nations, and released to the public.® 
Modifications were made to meet the views of other governments and mem- 
bers of the United States Senate and House of Representatives. These 
changes in general accomplished two purposes: one, to protect the small 
states against an excess of power in the hands of the Central Committee; 
and two, to protect all member states, but especially the large states, against 
the imposition upon them of any new obligations not freely assumed by their 
own constitutional procedures and bodies. In both instances the amend- 
ments merely reénforced previous provisions. 

When general agreement seemed to have been reached through this process 
of multiple individual negotiation, all of the governments involved were 


“‘F’”’ indicates that the material emanated from a committee or committees of the Council; 
“5” is the symbol of the Committee on Ad Hoc Committees which prepared this consoli- 
dated document, and “‘No. 12” indicates that this is the twelfth document from that 
Committee. 2 Reception No. 336, UNRRA Journal, p. 597. 

’ A good brief summary may be found in the Foreign Policy Bulletin, Vol. XXIII, No. 9, 
Dec. 17, 1948, written by Mrs. Vera Micheles Dean, who was a member of the temporary 
staff of Director General Herbert H. Lehmann. See also Foreign Policy Association, Re- 
ports, Vol. XIX, No. 20. 4 Text in this JouRNAL, below, Supplement, p. 33. 
5U. 8. Dept. of State Bulletin, Vol. VIII, p. 523. 
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invited to send representatives to sign the Agreement. The ceremony of 
signature took place in the White House on November 9. The Adminis- 
tration was thereby brought into existence. 

The Council of the Administration met in its first session on the following 
day, November 10, at Atlantic City. The Agreement provides (Art. III, 2) 
that the Council shall be convened by the Central Committee, but in this 
first instance the United States ex necessitate acted as convener. The United 
States, again acting on the precedent of general conferences, called the meet- 
ing to order through a Temporary Chairman, Mr. Dean Acheson, Assistant 
Secretary of State, who was subsequently elected by the Council (under Art. 
III, 1) as permanent Chairman of the First Session.® 

In still another respect it was necessary for the First Session to depart from 
the terms of the Agreement of which Art. IV, 4 requires the Director General 
to supply ‘‘such secretariat and other staff and facilities as shall be required 
for the Council and its Committee.’’ Since the Director General was not 
appointed by the Council until the second day of the session, November 11, 
it was obviously necessary for some advance preparations to be made. 
Again the United States, as host, tendered to the Council a temporary sec- 
retariat under Dr. Warren Kelchner, Chief of the Division of International 
Conferences of the Department of State. This secretariat was, by Art. III, 2 
of the Temporary Rules adopted by the Council, placed under the super- 
vision and direction of the Director General and so served during the session, 
at the close of which it became functus officio. 'The Director General had a 
small temporary staff of his own in addition. It is worth noting that the 
permanent staff may tend to develop in two parts, the staff of the Director 
General at central and regional headquarters and in field missions, and a 
“‘secretariat”’ also selected by and responsible to the Director General, but 
permanently serving the Council through its standing committees and re- 
gional committees. 

These Council committees seem destined to have a more continuously 
active réle than might have been anticipated prior to the First Session of the 
Council. It might have been thought that between the sessions of the 
Council (to be held regularly at least twice a year—Art. III, 2), the Central 
Committee would be the real spokesman for the Council since it has power, 
under Art. III, 3, to make “‘ policy decisions of an emergency nature,” albeit 
subject to ‘‘reconsideration”’ by the Council. Actually it now seems likely 
that the real discussions will take place in the Committee on Supplies, the 
Committee on Financial Control 7 and the Committees of the Council for 


* The Chairman of the Council of UNRRA is an official only of the Session for which he is 
elected, being thus more similar to the President of the Assembly than to the Chairman of 
the Council of the League of Nations and the Council of UNRRA is in fact comparable 
rather to the Assembly than to the Council of the League. 

7Under Art. III, 4 the Committee on Supplies consists of the “principal suppliers of 
materials for relief and rehabilitation.” The following were named: Australia, Belgium, 
Brazil, Canada (Chairman), China, the French Committee of National Liberation, the 
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Europe and for the Far East.* It is too soon to tell how active will be the 
roles of the standing technical committees on Health, Welfare, Displaced 
Persons, Agriculture, and Industrial Rehabilitation, all of which were created 
by the Council. All member states who desire may designate members of 
these five committees. If the member states all choose to be represented and 
designate their respective members of the Council,® who may be diplomatic 
officers in the capital where the Committees meet and not technicians, these 
committees are not likely to be efficient instrumentalities. Art. III, 6 pro- 
vides that if alternates are nominated by the individual members of the 
Council these must be persons ‘‘of special competence in their respective 
fields of work.”’ At the First Session it seems to have been envisaged that 
the real functioning technical committees might be the technical subcom- 
mittees of the Committees for Europe and for the Far East. In the case of 
Health and possibly Welfare and Displaced Persons the Standing Commit- 
tees may tend to acquire greater independent importance. This committee 
development at Atlantic City was a democratization of the Administration 
which developed in an interesting way in the short space of three weeks. It 
was a development comparable to that which took place over a period of 
years in the League at Geneva, until the Great Powers ceased to have a 
majority on the Council of that organization. At Atlantic City the evidence 
of democratic procedure was warmly noted in his concluding address by the 
Member of the Council for the Netherlands.!® This democratization is a 
hopeful sign in international organization. It is a political possibility be- 
cause the small states do not out of a sense of diplomatic reality actually 
“‘gang up” on the Great Powers and make embarrassing vital decisions by 
their majority votes. It is well known that such decisions if strongly op- 
posed by the Great Powers could not endure and their adoption might well 
wreck the international organizations from which the small states stand to 
benefit so much. On normal questions, however, majority votes may well 
decide the issues even though the great powers vote in the minority." The 
subject would repay closer study and reveal of how little real import are 
minute legal safeguards for the Great Powers in the structure of international 
administration. Their actual protection flows from a more fundamental 


Netherlands, New Zealand, The Soviet Union, the United Kingdom and the United States. 
The Committee on Financial Control is composed of China, Greece, Mexico Norway, 
Union of South Africa, Soviet Union, the United Kingdom and the United States (Chairman). 

8 Under Art. III,5 Brazil, Canada and the United States were added to the twelve coun- 
tries in the European area to form the Committee for Europe. The Committee for the Far 
East is composed of Australia, China, the French Committee, India, the Netherlands, New 
Zealand, the Philippine Commonwealth, the United Kingdom and the United States. 

* The Agreement uses the word ‘“‘member”’ to refer both to the state or government which 
belongs to UNRRA, and to the individual who represents a state on the Council. The 
resulting confusion is likely to persist but is not serious. 

10 Journal, p. 755. 
1 Cf, Riches, C. A., Majority Rule in International Organization, Baltimore, 1940. 
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source—the fact of their ‘“‘greatness.””’ Nevertheless the UNRRA Agree- 
ment contains abundant legal protection against the imposition of ‘‘new ob- 
ligations’’ on members whether they be large or small states.” 

The Council at its first Session revealed itself as a legislative body only in 
the sense of legislating for the Administration. Its resolutions are not of the 
type to find their way within the covers of some subsequent volume of Hud- 
son’s ‘‘ International Legislation.’’ They do not seek to impose new obliga- 
tions on states although some are exhortations or recommendations to 
states. While not infringing upon the broad executive power vested by Art. 
IV in the Director General the resolutions do define the broad major policies 
within which he will operate. 

The expenses of UNRRA are met by two separate budgets. The Admin- 
istrative expenses are met by an Administrative budget (set at $10,000,000 
for 1943 and 1944) allocated to the member governments in stated propor- 
tions. The Council recognized “that the criterion of allocations hitherto 
adopted by other bodies”’ is not suitable to the Administration." The basis 
for allocation is subject to reconsideration in successive budgets. The pres- 
ent range, stated in percentages, is from forty per cent for the United States 
to one half of one per cent for a number of smaller states. 

The general operating budget or supply budget obviously could not be 
fixed in detail but a basis of national contribution is fixed in the ‘“ Financial 
Plan.” * The basic scheme, suggested by the United States, has an appeal- 
ing simplicity; each member government is to contribute the approximate 
equivalent of 1% of the national income of the country for the year ending 
June 30, 1943, as determined by the member government itself. Special 
recognition is accorded the peculiar situations obtaining in certain states 
whose contributions will accordingly vary from the norm. The total sum 
estimated from these contributions is about two and one-half billion dollars. 
Governments are urged to contribute not less than ten per cent in free ex- 
change. The balance normally would be in the form of credits in local cur- 
rency available for the purchase of supplies and services in that country.” 

Resolution No. 37 '° deals with Personnel Policies and assures to UNRRA 
a real international civil service. The practice of seconding individuals 
to the international staff, not only from national services but also from other 
international services was approved. Governments were urged to provide 
suitable facilities and immunities for the Administration, its Council, and 
committee members, and its staff.!7 There are also interesting provisions 
for priorities and immunities for goods in transit and to facilitate official 

® Cf. e.g. Arts. VIII, V and VI. The basic achievement was the insertion in Art. ITI, 1 of 
the provision that except in special cases ‘‘ [he Council shall vote by simple majority.” 

™ UNRRA Journal, p. 634. 44 Resolution No. 14, UNRRA Journal, p. 543. 

* The remaining details of the Financial Plan are skillfully elaborated and are of general 
interest but can not be discussed in detail here. States whose territories have been occupied 


are not called upon to contribute the 1% but may make voluntary contributions. 
*UNRRA Journal, p. 576. 17 Res. No. 32, UNRRA Journal, p. 568. 


| 
) 
| 
l 
l- 
h 


106 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


correspondence and other communications of the Administration and the 
travel of its staff.1® 

Finally it should be noted with approval by international lawyers that, 
from the outset, UNRRA set the precedent of friendly codperation with 
other international organizations.'® Observers from the League of Nations 
technical organizations, the International Labor Organization, the Inter- 
governmental Committee on Refugees, the United Nations Interim Com- 
mission on Food and Agriculture are invited to attend and to participate in 
future meetings of the Council and its committees. At Atlantic City par- 
ticular assistance was rendered by experts from the I.L.O. and from the 
Economic, Financial, and Transit Department of the League of Nations. 
Members of these staffs had also generously assisted in the preparatory 
work for the conference. The continuation of such collaboration will go 
far to allay fears which may exist because of the multiplicity of international 
organizations. Whether or not they are eventually merged in some general 
body is of less importance if they can work out a thorough basis for day 


to day cooperation. 
C. JEssuP 


THE JURIDICAL SIGNIFICANCE OF WORLD WAR II 

The military successes of the Allies and the spectacular series of confer- 
ences between their great leaders have impressed upon the world that the 
Fascist and Nazi regimes will be defeated and the aggressors made to dis- 
gorge their battle-gotten gains. The democracies have learned their lesson 
from hard experience and realize that the doctrine of absolute neutrality and 
the policy of isolationism are dead. Tried at the cost of millions of dead and 
of billions of wasted treasure, and found wanting, they have been finally cast 
away. Yet this recognition of the obligation resting upon each state to act 
singly and collectively against every aggression really involves no change in 
the system of international law. The correct view as to this obligation was 
recognized and proclaimed generations—nay centuries—ago. But the 
states less immediately threatened have in the past only too often preferred 
to treat the conflict as political and to seize the opportunity for commercial 
profit which neutrality afforded. Henceforth the peace-loving states will 
not hesitate to intervene betimes against the aggressor and the assurance of 
this action will be of tremendous value in restraining aggression. The very 
certainty that other states will come to the rescue will make their interven- 
tion unnecessary, as we have seen in the case of the Monroe Doctrine. 
Covetous nations so clearly understood that any war of conquest against an 
American Republic would lead to the intervention of the United States that 
not even the most land hungry power dared to make the venture. So will 


18 See Reception Nos. 104, 105 and 107. The last is of special interest as a brief collection 
of precedents for immunities for staffs of international organizations. 
19 See Reception No. 24 and Resolution No. 5, UNRRA Journal, p. 528. 
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it be with aggression. Now that the sterile doctrine of the absolute right to 
remain neutral and isolated has been tried and found wanting, and cast 
away forever, no froward power will dare to wage a war of conquest or even 
to have recourse to isolated acts of aggression. 

This important result of the great conflict in which we are engaged is per- 
haps no more significant than is the reaffirmation and support which has 
been given to another principle of international law. In the Atlantic Charter 
and subsequent proclamations and pronouncements the United Nations 
have by necessary implication given support to the obligation of intervention 
on the ground of humanity. The positivist who examines pre-war state 
practice objectively will inevitably discover that humanitarian intervention 
finds support in that practice. The intercession of Great Britain and the 
United States in favor of the oppressed Jews in Roumania and the represen- 
tations of the United States to Peru relative to the abusive treatment of the 
natives of the Putomayo region afford examples. In other instances states 
have, within their own territory, imposed unusual regulations upon foreign 
shipping justified only upon humanitarian grounds, as when Britain en- 
forced the Plimsoll load line upon all vessels, even those under a foreign flag, 
that entered her harbors. Similarly, in our own harbors we have enforced 
upon the ships of all nations the humanitarian provisions of our Seaman’s Act, 
which we owe to the statesmanship of that great labor leader and humani- 
tarian Andrew Furuseth. Just so, upon humanitarian grounds, warships 
of certain states when enjoying the courtesy of a visit in a foreign port have 
refused to deliver to the local authorities slaves that escaped to their decks. 
Too numerous to mention are the cases where considerations of humanity 
have justified the giving of asylum to political refugees in legations and con- 
sulates. Notwithstanding this array of precedents, the existence of the 
right of intervention on the ground of humanity has been denied by many 
respected writers on international law. Governments also, fearing that some 
application of this doctrine inconvenient to themselves might be made, have 
preferred to deny the existence of the right to which their own conduct has 
given validity. 

International law follows international practice, however, and not the 
passing euphemisms of diplomatic correspondence, more influenced by rea- 
sons of state than by juridical considerations. With every increase in the 
means of international communication, and with every advance in our 
civilization and culture, we have become more sensitive to suffering and in- 
justice irrespective of the nationality or race of the victim. This accounts 
for the increasing number of instances of humanitarian intervention recorded 
in state practice. Law must eventually conform, albeit somewhat slowly, 
to the facts of our international relations. That eminent jurist, John 
Westlake, has truly said: ‘(Laws are made for men and not for creatures of 
the imagination, and they must not create or tolerate for them situations 
which are beyond the endurance, we will not say of average human nature, 
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since laws may fairly expect to raise the standard by their operation, but of 
the best human nature that at the time and place they can hope to meet 
with.””! 

The present war of liberation and the accompanying proclamation of the 
new freedoms is the complete and permanent recognition of the sentiment of 
this “‘best human nature.’”’ Action taken in defense of humanity is the 
foundation upon which our advance in civilization must rest. International 
Law has made another advance which brings our world law closer to 
morality, since we have come to recognize that we are our brother’s keeper. 
Accordingly, step by step we shall make good each freedom and achieve at 
last the brotherhood of man. 

C. STOWELL 


MOSCOW; CAIRO; TEHERAN 


The declarations and statements issued as a result of the transactions of the 
Foreign Ministers and chiefs of state of China, Great Britain, Russia, and 
the United States at Moscow, Cairo and Teheran between late October and 
early December of the past year invite careful scrutiny by all students of 
international law and organization.! Earlier declarations of United Nations 
war aims and peace plans were very general, not to say vague, in character. 
Meantime the international situation in general, and the war or the military 
situation in particular, have evolved considerably, and these statements may 
be regarded as the first serious indications of the kind which we have had 
and certainly the last we have had down to date. They are also, probably, 
the last which we are likely to have for some time to come. 

It is in respect of just this point that the declarations in question first call 
for comment. They have been long delayed; they are excessively sketchy; 
and they do not promise to be elaborated upon very soon. Reason for such 
reticence can be found to a certain extent in the difficulty of reconciling the 
policies of the four leading powers on the United Nations side, not to mention 
the whole thirty or forty allied nations; the fighting strength of the coalition 
might be weakened by stirring up too many controversies over war aims. 
There is also the possibility of saying something which would give the enemy 
material for propaganda which would strengthen his resistance or influence 
neutrals in his behalf. These are obvious considerations to be borne in 
mind. Yet it must be replied that sooner or later agreement must be 
reached among the leading members of the United Nations group, and not 
merely among the present four but including also the French. The agree- 
ment of absolutely every member of the group might not be essential but 
public opinion or popular prejudice in the principal countries must be guided 
toward the objectives which are to be sought in the war and the peace to 
follow. The disastrous effects of neglecting this step are too familiar to all 


1 International Law, Cambridge (Eng.), Part I, Peace, 1904, p. 307. 
1 See documents below, Supplement, pp. 3, 8, 9. 
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students of recent history to need recalling. Hundreds and thousands and 
even millions of people in this and in a dozen other countries are desperately 
interested in the issues involved and are busy forming their own opinions 
about them. Now it cannot be supposed that these people are going to be 
permitted to write the peace, but they must either be informed and influenced 
on these questions or there will be a terrible clash of opinions. If the pro- 
grams put forward by United Nations Governments do not satisfy the desires 
of people in those countries the outbreak of criticism and defection will be 
formidable. When responsible and conservative bodies of the people’s 
representatives take such revolutionary action as that embodied in the 
Fulbright and Connolly resolutions it is time to pay attention to what lies 
back of them.? It rather seems as though the four rulers had unduly slighted 
this angle of the problem. Of course, observers have been able to compile 
volumes of material on the war aims of the United Nations by winnowing the 
words of their spokesmen of varying rank, but it is not clear how much 
weight is to be attached to these indications and more light is urgently 
needed from above. 

In the declarations themselves many points invite comment, including the 
idea of unconditional surrender, peace and security for the future, disarma- 
ment, enforcement, general international organization, and war crimes. To 
these might be added the declarations concerning individual countries (Aus- 
tria, Iran, Italy, Japan, Korea), and other questions—the sovereignty and 
equality of states, consultation, non-intervention, liberty and democracy 
subordinate to the main points. 

The lessened emphasis upon the idea of unconditional surrender does not 
probably imply any drift in the direction of a negotiated peace. It may be 
traced to the fact that these declarations were intended not so much for Axis 
populations as for United Nations and neutral peoples. And, after all, sur- 
render means nothing except an opportunity (for the victor) to do some- 
thing, and the real question is what he is going to do. Hence the emphasis 
on other matters. 

Repeated reference is made to the prevention of aggression, to security, 
and to the preservation of peace, but little indication is given as to how these 
things are to be accomplished. Quite definitely a system of collective 
security is implied but details are left to the future. Perhaps no serious 
student of the problem would quarrel with this or fail to appreciate the im- 
portance of the adoption of the principle as such, but it does seem worth 
while to note exactly where the leaders profess to stand on this absolutely 
crucial matter. 

Disarmament, consultation, and enforcement or sanctions are to be em- 
ployed with the foregoing ends in view. Again no informed student could 
quarrel greatly with this, or escape such a conclusion. It is, however, in- 
evitable that certain observers will complain that these are discredited 


2 See documents below, Supplement, p. 2. 
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League methods while others will gloat over the traditional League methods 
being admitted as essential to the new world now to be created,—provided 
that they are seriously and vigorously pressed this time. The main observa- 
tion to be made by the student who does not care particularly to be involved 
in that special controversy is that in all three of these matters the lessons of 
1919-1939 must be religiously borne in mind: disarmament must either be 
mutual or be enforced, and probably both; consultation alone is not sufficient 
to stop aggression or preserve peace; sanctions demand careful and detailed 
advance organization and prompt and thorough execution;—to mention 
only a few of the chief items. 

By far the most important declaration, of course, is that in favor of a gen- 
eral international organization. This seems to exclude any extreme applica- 
tion of the regional principle, while leaving room for sectional organizations 
beneath the general system. It provides a possible basis for solution of all 
the problems mentioned above—or a basis for their possible solution. And 
it leaves the door open to the creation of entirely new institutions or the 
utilization of existing institutions for the purpose in view. Here above all 
the chief criticism to be made of the declarations under consideration is 
their fragmentary or sketchy character. 

For technical students of international law and its administration the per- 
sistence of certain leaders and groups among the United Nations along the 
path of punishment of war crimes promises the most specifically interesting 
feature of the peace. The subject has been thoroughly discussed in these 
pages already,*® and for most observers the solution of the problem will be 
watched with a mixture of skepticism, not untouched by opposition, and 
interested hope that in spite of all misgivings the confines of international 
law and adjudication may be pushed further forward by these bold and some- 
what partisan efforts. The statement on this point seems to adopt the solu- 
tion of the remission of alleged offenders to individual (plaintiff) countries 
for punishment; no mention is made of any international tribunal, original 
or appellate and higher offenders not themselves directly guilty of war 
crimes are referred to very vaguely. 

The same is true for the reference to the sovereignty and equality oi 
states. This must probably be regarded as both a niggardly gesture toward 
international legal principles and also a thinly concealed sop to national 
prejudice and the debatable attitude taken by certain—not always the 
“‘small’’—states. It hardly seems necessary to linger over the matter. As 
a juridical principle sovereignty can be effectively taken care of in interna- 
tional organization by original agreements to accept international authority 
and its decisions, as has been amply demonstrated now for many years; 
as an expression of political emotion it can never be wholly quieted. Equal- 
ity of states is much more difficult to accommodate in a practical working 
international system but this is not the place to attempt that particular task. 


3 This JouRNAL, Vol. 37 (1943), p. 407. 
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Perhaps one might suggest to the statesmen that these venerable principles 
make far more trouble when played up rhetorically than they deserve in 
their essence and that the less said about them the better. 

The declarations concerning the treatment to be meted out to Austria, 
Italy, and Japan, and concerning the future of Iran and Korea, raise few 
questions of law or international organization. It is not clear whether the 
independence of Austria is to be accompanied by a prohibition upon volun- 
tary union with Germany, nor are other aspects of the case (relations with 
other Danubian states) mentioned. Somewhat greater emphasis is placed 
on the element of self-determination in the declaration concerning Italy. 
The proposed liquidation of the Japanese empire hardly rests upon any 
juridical grounds unless it be a frankly retroactive application of the pro- 
hibition on conquest now making its way into the law. The future of Korea 
is treated as is that of Austria. Finally that of Iran is given a somewhat sur- 
prising emphasis until one recalls that this region was once upon a time the 
theatre of acute Russian-British rivalry. Obviously in all of these cases 
many issues are left unsettled and even unmentioned; there are many prob- 
lems still to be solved in these matters. 

There is an increased emphasis in these declarations upon ideas of freedom 
and democracy, coupled with a sharp declaration against intervention. The 
former element has become fairly commonplace in United Nations literature 
and may not mean anything in particular here. The latter can hardly be 
regarded as a pledge to defeated countries and must constitute an attempt to 
reassure a still suspicious Russia that no counter-revolutionary action against 
her will be contemplated by other nations as in 1920-1921. 

Again the chief comment provoked by these declarations would seem to be 
that they are very rudimentary and very incomplete. Between them and 
the thorough, solid, and detailed studies of post-war international relations, 
economic and political, and of post-war international organization and pro- 
cedure, which are being made in large numbers in this country and in Eng- 
land,—doubtless also in Russia to some extent,—there is a gap as wide as the 
sea. Many of these studies are being made, moreover, by official agencies, 
and even the projects being worked out by private research and study groups 
are all well known to the public authorities. One certainly could not expect 
a full picture of the world which they mean to create after the war from the 
big four or three or two chiefs of state, and their advisers, at this time; what 
we must do is to remember just how wide the chasm still is between official 
policy and the complete solution of the problems which will call imperatively 
for settlement once the end of hostilities is reached. 

Pitman B. 


CURRENT NOTES 
MEMBERS OF THE SOCIETY INVITED TO SUGGEST NOMINATIONS FOR OFFICERS 


The Committee on Nominations (Messrs. Frederick $8. Dunn, Arthur K. 
Kuhn, Llewellyn Pfankuchen, Pitman B. Potter, and Herbert W. Briggs, 
Chairman) invites suggestions of nominees for all elective offices to be filled 
by the American Society of International Law at its Annual Meeting in 
1944. According to the Constitution of the Society, these offices are: an 
Honorary President; a President; Honorary Vice-Presidents; three Vice- 
Presidents; eight members of the Executive Council in regular term; and one 
member of the Executive Council to be elected for a two-year term to fill 
a vacancy. Suggestions should be signed, and mailed to the Chairman of 
the Committee by March 15, 1944. 

HERBERT W. Bria@s, Chairman 
Boardman Hall 

Cornell University 

Ithaca, New York 


THE UNIVERSITIES COMMITTEE ON POST-WAR INTERNATIONAL PROBLEMS 


The peace settlement following any great war is a most difficult task. No 
exception to this general condition can be expected at the termination of the 
present global and totalitarian war. Indeed, the new peace-making may 
well become the most complex and perplexing of all post-war settlements. 

It is not unlikely that the character of the peace settlement of World War 
II will be profoundly affected by the conclusions reached upon fundamental 
problems before the end of the conflict by the majority of the American peo- 
ple. In order that these conclusions may be informed and intelligent they 
must be preceded by wide, patient, methodical and critical examination and 
discussion of the problems of a more permanent peace. 

In this task, American scholars who are not wholly engrossed in military 
duties have a special and unique opportunity. They are qualified by knowl- 
edge, training, and perspective to contribute to the clarification of the crucial 
issues involved in post-war reconstruction. The formulation and publica- 
tion of the results of their codperative study and reflection may have a sig- 
nificant influence on public opinion and on the policy of the Government. 

There are many governmental agencies engaged in research on post-war 
problems, but the results of this research are quite properly surrounded by 
official secrecy. It is therefore important that private organizations as well 
as individuals should bring well-considered plans before the American public. 

For several years a number of colleges and universities have maintained 
organizations for the study of international relations. The results of their 
research are sometimes effectively presented to the public. It is believed, 
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however, that the activities of such organizations can be made more effective 
if correlated and presented to the public in a unified pattern. At the same 
time, colleges and universities that do not maintain research groups in the 
field of international affairs should be encouraged to undertake these studies 
and to codperate in the publication of their findings. 

To assist this movement among American scholars the Universities Com- 
mittee on Post-war International Problems was formed in 1942. <A central 
committee was set up and scholars in all colleges and universities were invited 
to organize co6perating groups in each of their institutions. At present, 
there are codperating groups of scholars in over one hundred colleges and 
universities throughout the United States. More groups are in the process 
of being organized. 

The institutions in which codperating groups have already been formed 
include: Bard College, Bowdoin College, Brown University, Bryn Mawr 
College, Bucknell University, University of Buffalo, University of California 
(Berkeley), California Institute of Technology, Carleton College, Catholic 
University of America, University of Chicago, University of Cincinnati, 
Clark University, Colby Junior College, Colorado College, University of 
Colorado, Columbia University, University of Connecticut, Dartmouth 
College, University of Denver, Emory University, Fordham University, 
Furman University, University of Georgia, Goucher College, Grinnell Col- 
lege, Hampton Institute, Harvard University, Hobart College, University of 
Idaho, University of Illinois, John Carroll University, University of Kansas, 
Knox College, University of Kentucky, Kenyon College, Lawrence College, 
Long Island University, Loyola College, Loyola University, Macalester Col- 
lege, University of Maryland, Massachusetts State College, Miami Uni- 
versity, University of Michigan, Milwaukee-Downer College, Mount Hol- 
yoke College, Mundelein College, University of Nebraska, New Jersey Col- 
lege for Women, University of New Mexico, College of New Rochelle, New 
York University, University of North Carolina, Northeastern University, 
Northwestern University, Oberlin College, Occidental College, Ohio Uni- 
versity, Oklahoma College for Women, University of Oregon, University of 
Pennsylvania, Princeton University, Principia College, Queens College, 
Randolph-Macon Woman’s College, Rhode Island State College, Rider 
College, Ripon College, Rockford College, Rollins College, Rutgers College, 
St. John’s University, St. Louis University, Skidmore College, Smith Col- 
lege, University of Southern California, Stanford University, Syracuse Uni- 
versity, Temple University, Texas Technological College, Union College, 
Utah State Agricultural College, University of Vermont, Villanova College, 
University of Virginia, Washburn Municipal University, University of 
Washington, Wayne University, Wellesley College, Western Maryland Col- 
lege, West Virginia University, Wheaton College, Whittier College, Wilson 
College, University of Wisconsin, University of Wyoming and Yale Uni- 
Versity. 
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The coéperating groups vary in size from four to sixty-four members, with 
an average of sixteen. A Central Committee, under the chairmanship of 
Ralph Barton Perry, assumes the task of correlating the activities of the 
groups. This committee includes as members: Frank Aydelotte, James 
Phinney Baxter, 3d, George H. Blakeslee, Ben M. Cherrington, Kenneth 
Colegrove, Stephen Duggan, Frederick 8. Dunn, Edward Mead Earle, Denna 
F. Fleming, Guy Stanton Ford, Edwin F. Gay, Arthur O. Lovejoy, Charles 
H. Mellwain, Wallace Notestein, Edwin G. Nourse, C. Reinold Noyes, Jacob 
Viner, Payson S. Wild, Ernest H. Wilkins, and Quincy Wright. Dr. Leland 
M. Goodrich serves as Executive-Secretary, with offices in the World Peace 
Foundation, 40 Mt. Vernon Street, Boston 8, Massachusetts. Correspond- 
ence with scholars in making contributions to post-war reconstruction is 
invited. 

To assist in the discussion of problems of post-war international settlement 
the Central Committee selects and formulates a series of problems in a man- 
ner suitable for discussion. The problems thus far selected include: (1) 
Should the Governments of the United Nations at This Time Formulate and 
Announce a Common Strategy of Peace? (2) By What Method and 
Through What Stages Should the Final Peace Settlement be Reached? 
(3) Treatment of Defeated Enemy Countries—Germany. (4) Should 
There Be an International Organization for General Security Against Mili- 
tary Aggression, and Should the United States Participate in Such an Organ- 
ization? (5) Relief and Rehabilitation. (6) International Economic Col- 
laboration. (7) Education and World Peace. (8) Proposed Methods and 
Agencies for International Economic Collaboration. Should America Par- 
ticipate in Them? (9) Colonies and Dependent Areas. (10) Protection 
by International Action of the Freedom of the Individual. (11) Bases of 
Peace in the Pacific Area. (12) Control of Strategic Areas—Land, Water 
and Air. (13) International Air and Transport. (14) Self-Determination 
and the Treatment of Minorities. (15) Plans for an International Armed 
Force. (16) The Role of the Small Powers in the Post-War International 
System. (17-19) General Character, Powers and Structure of the Inter- 
national Organization. (20) Constitutional Aspects of American Participa- 
tion in an International Organization. 

Discussion of post-war settlement is further assisted by the publication of 
a Problem Analysis for each of the problems studied by the codperating 
groups. These printed pamphlets present many sides of all controversial 
subjects, without reaching a conclusion. They also contain selected bibliog- 
raphies on each problem. The reports of the discussions and conclusions of 
the codperating groups are carefully summarized and distributed to the 
members of the groups, to the press, and to Government officials and agencies. 
It is hoped that this process of focusing the capacities of a large group of 
American scholars on the problems of post-war settlement will make a con- 
tribution to a just and permanent peace. 

KENNETH COLEGROVE. 
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THE NAVICERT IN WORLD WAR II 


In view of their favorable experience with the “‘navicert”’ during World 
War I,! its revival by the British in December, 1939, occasioned no surprise. 
The term navicert is derived from the code word “‘navicert,’”’ and in essence 
is a commercial passport designed to facilitate the passage of consignments 
through the British blockade. During the first World War the navicert 
was employed as a feature of a general system inaugurated as a substitute 
“for the traditional system of visit and search on the high seas.”’? It was 
applicable only to shipments between neutral countries and its chief advan- 
tage for the neutral shipper or consignee was that he knew in advance 
whether his shipment was likely to be detained en route or allowed to pass 
with a minimum of delay. Pending the issuance or denial of a navicert the 
shipper or consignee could determine whether or not to insure against the 
risk of detention. 

The navicert system was evolved in Great Britain as a measure to reduce 
the severity of the comprehensive blockade begun in 1915 to intercept sea 
borne commodities destined for enemy territory via adjacent neutrals. 
Following the introduction of submarine warfare by the German government 
in 1915 search and visit operations could no longer be safely conducted at 
sea and it was necessary to take ships to suitable ports for inspection. Once 
a neutral ship had been searched by a British patrol, an itemized list of its 
cargo was forwarded to a special agency known as the Contraband Commit- 
tee. Upon the latter fell the responsibility of deciding between cargo in- 
tended for consumption by neutral countries and that which, though specified 
for a neutral country, was destined ultimately for enemy consumption. The 
ensuing hardships to American shippers, such as interminable delays and 
heavy port charges, prompted Mr. R. P. Skinner, the United States Consul 
General in London, to offer a plan to the Ministry of Blockade.* He pro- 
posed that the contents of a ship’s cargo be cabled in advance and some 
arrangement be made to avoid the delay to American vessels. Accordingly 
a system was worked out and put into operation in March, 1916, which 
provided for the issuance of letters of assurance (navicerts) by the Trade De- 
partment of the British Embassy in Washington. The applications for 
navicerts were made almost exclusively by telegram, and in a record of April, 
1917, approximately a year after the system had been introduced, it was 
estimated that 40,000 applications had been received of which about 30,000 
had been granted.4 The navicert system continued to operate in the 
United States until the end of August, 1917, at which time all exports from 
the country came under the jurisdiction of the United States War Trade 
Board. Thereafter issuance of navicerts was confined to remaining neutrals. 

The British navicert system of World War II was inaugurated on Decem- 


1 Hugh Ritchie, The Navicert System During the World War, Washington, 1938. 

* This JourNAL, Vol. 33 (1939), Supplement, p. 508. 

* Papers Relating to the Foreign Relations of the United States, 1915, Supplement, ‘‘The 
World War,” Washington, 1928, pp. 372-373. 4 Ritchie op. cit., par. 37. 
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ber 1, 1939, in accordance with the following notice issued by the British 
Embassy in Washington on November 17, 1939: 5 


“His Majesty’s Government in the United Kingdom, while determined to 
prevent all contraband trade with their enemies, are nevertheless sincerely 
desirous of reducing to a minimum the interference with neutral trade in- 
evitably occasioned by the exercise of their legitimate belligerent rights. 
During the war of 1914-1918, the so-called Navicert System was introduced 
for this purpose with, it is believed, satisfactory results, and His Majesty’s 
Government hereby announce that they intend to re-introduce the Navicert 
System as from the 1st December, 1939. Initially it will apply to all ship- 
ments from the U. S. A. to the following countries:—Belgium, Denmark, 
Italy, Netherlands, Norway, and Sweden. 

“The system will be further extended as opportunity offers. 

“For the benefit of exporters and others who are not familiar with the 
operation of the system, a navicert may be explained as a form of commercial 
passport. Intending exporters desiring to take advantage of the system 
may apply to the nearest British Consulate on special forms obtainable from 
any British Consulate in the U. 8S. and, if the intended consignment is re- 
garded as unobjectionable, they will be granted a navicert for it. A charge 
of two dollars will be made for navicerts granted, to cover the cost of the 
necessary telegraphic enquiries. The navicert must be carried in the same 
ship as the goods to which it relates, and it will then ensure favourable treat- 
ment at the hands of the British contraband patrols. Vessels whose entire 
cargo is covered by navicerts will be subjected to the minimum of delay. 

“‘As stated above, the system will be inaugurated on December Ist.” 


On July 30, 1940, the navicert system was extended by an announcement 
in Parliament that all vessels clearing for Finland, the Baltic States, Sweden, 
Spain, Portugal, Spanish and International Morocco, Switzerland, Yugo- 
slavia, Hungary, Greece, Bulgaria, Roumania, Turkey, European Russia, 
and Spanish and Portuguese Atlantic Islands would be liable to seizure if 
they were not provided with ship navicerts. At this time the warning was 
reiterated that a shipmaster could obtain a ship navicert from the British 
Consular Officer at the final port of departure of the vessel only if each indi- 
vidual item was covered by a navicert and if the requirements of the contra- 
band control were complied with in full. Extension of the navicert system 
continued until by November 18, 1940 twenty countries had been included.® 
These were: 


Bulgaria Reunion 

European Russia Roumania 

Finland Spain 

French West Africa Spanish and Portuguese Atlantic Islands 
Greece Spanish Morocco and Tangier 

Hungary Sweden 

Liberia Switzerland 

Madagascar Turkey 

Portugal Yugoslavia 


Portuguese Guiana 


5 British Embassy Press Release, November 17, 1939. 
6 British Embassy Press Release No. 26, August 2, 1940. 
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For the convenience of United States shippers navicert applications were 
accepted by British Consulates in this country for all of the above destina- 
tions except Bulgaria, Finland, Hungary, Roumania, and Yugoslavia.’ 

Ordinarily navicerts which were issued were valid for a period of two 
months. After the system had been in operation for a few months, however, 
many shippers complained that they were reluctant to commence the manu- 
facture of goods they wished to export until they were reasonably certain that 
a navicert would issue. To alleviate this uncertainty an optional procedure 
was offered whereby an applicant for a navicert could state how scon after 
his application had been provisionally approved he would be ready to ship 
his goods. Ifthe Ministry of Economic Warfare in London passed favorably 
on an application a period was set during which the navicert might be 
claimed. The applicant was free to claim the navicert at any time during 
the period but its actual issue was subject to confirmation from the Ministry 
of Economic Warfare in London. This confirmation was usually forth- 
coming unless ‘‘circumstances affecting the consignment” had changed ap- 
preciably following approval of the provisional application. 

In seeking to make its navicert system for neutral trade airtight the 
British Government overlooked no loopholes. To prevent financial benefit 
from accruing to enemy insurance companies applicants for navicerts were 
required to give the name of the company insuring the consignment after 
April 25, 1941. Likewise, the same regulations applied for exporters of 
neutral countries desiring to obtain a British Certificate of Origin and Inter- 
est. The latter document issued by the competent British Consulate simply 
certifies that the exporter of a neutral country has declared that the goods 
designated on the certificate have not been grown, produced, or manu- 
factured in enemy territory and that no person who is an enemy or with 
whom trading is prohibited has any interest in the goods exported. Certifi- 
cates of Origin and Interest have been particularly important in Switzerland 
and Sweden.?° 

Beginning July 1, 1941, the “ mailcert”’ was introduced as an integral part 
of the navicert system. The British Embassy in Washington announced 
that ‘mailcerts” would be issued to facilitate the passage of United States 
parcel post and package mail to neutral countries through British Censor- 
ship stations. Mailcerts were required for all “parcels, packets and pack- 


’ British Embassy Press Release No. 36, November 15, 1940. Applications for navicerts 
to Sweden and Finland were required to be made to the Swedish Government Cargoes Clear- 
ance Committee and the Finnish American Trading Corporation in New York City. 

§ British Embassy Press Release No. 38, December 11, 1940. 

* British Embassy Press Release No. 47, March 10, 1941. An ‘enemy’? company was 
construed as being ‘‘a company situated or incorporated in Germany or Italy or other enemy 
territory or a subsidiary company (in any country) of a company whose principal place of 
business is in enemy territory, or a company whose name is included in the British Statutory 
List (list of persons specified as enemies under the Trading with Enemy Act).” 

© For a discussion of this problem, see Malcolm Moos, ‘‘Swiss Neutrality,’”’ The Yale 
Review, Vol. 33 (1943), pp. 131-132. 
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ages addressed from Continental United States to Erie, Finland, French 
West Africa, Iran, Iraq, Liberia, Madagascar, Morocco, Portugal, Portu- 
guese Guinea, Portuguese and Spanish Atlantic Islands, Reunion, Spain, 
Sweden, Switzerland, and Turkey.’”’" Any parcel, packet, or package not 
accompanied by a valid mailcert was subject to detention and possible 
seizure. 

Subsequent to the inclusion of the mailcert under the navicert system the 
British Government created a quarterly quota system which governed im- 
ports into neutral countries. The quotas were assigned to keep shipment 
of essential domestic commodities for neutral countries at an absolute mini- 
mum in order that no surplus would be left for transmission to Axis or Axis- 
occupied countries. A similar device was used for rationing neutrals in 
World War I when the British War Trade Statistical Department based 
quotas for each country on its annual average imports during the three pre- 
war years to 1913. Allowance was made for “‘neutral exports, but not for 
exports to enemy countries, with an addition of some ten per cent for natural 
increase of population.” Since the allotment of quotas to neutrals in- 
volves certain political implications no information on this subject is avail- 
able for World War II. ® 

Perhaps the most unusual aspect of the navicert system as applied to the 
United States is found in the fact that the Government of this country did 
not officially recognize navicerts at any time during our neutrality. Quite 
naturally the Government of the United States reserved all its rights under 
international law as well as those of its nationals. Therefore, it did not 
wish to be embarrassed by endorsing any principle of interference with trade 
of a truly neutral character and the navicert was not accorded official recog- 
nition. When the United States entered the war the navicert system was 
integrated with the United States export licensing under the Board of Eco- 
nomic Warfare. Under the codrdinated plan issuance of navicerts by 
British Consuls in the United States was discontinued on April 1, 1942, and 
applications for goods to be exported since that date have been received by 
the Board of Economic Warfare. Export licenses are issued on a quarterly 
basis and certificates fulfilling the purpose formerly accomplished by ship 
navicerts are now issued by United States Collectors of Customs. Although 
the arrangements between the Government of the United States and that of 
the United Kingdom for coérdination of their respective economic warfare 
measures curtailed use of the navicert in this country the navicert system is 
still applicable to remaining neutrals." 

4 British Embassy Press Release, June 23, 1941. 

12 Ritchie, op. cit., pars. 30-31. 

18 Personal letter, A. T. Blackwood, British Vice Consul, to Malcolm Moos, Baltimore, 
Maryland, November 17, 1943. 

4 British Embassy Press Release, February 13, 1942. ‘‘The Embassy desires to stress 


that the foregoing arrangements relate only to United States exports by ship, post, and 
plane to present navicert countries of destination. In particular the procedure governing 
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Lack of complete information which necessarily must remain confidential 
until the termination of the war makes it difficult to evaluate the adminis- 
tration of the navicert at this time. Certainly, however, the imposition of 
the navicert system in World War II was attended by far less confusion than 
in World WarI. The experience gained during the first World War helped 
to eradicate many difficulties and, while neutral shippers suffered some hard- 
ships during the initial transition period of World War II, when navicert 
procedures were being regularized, they were mild by comparison with 1916. 
From the standpoint of a neutral any scheme which restricts its normal 
commercial intercourse leaves something to be desired, but in terms of ex- 
pediency few would gainsay the fact that survival in modern war may well 
hinge on the systematic destruction of the enemy’s potential source of 
supply.5 Judged by this criteria, the navicert affords a reasonably fair 
method of regulating neutral shipping. 

Moos 
The Johns Hopkins University 


POST-WAR PLANNING AND LIMITATION OF SOVEREIGNTY 


A considerable number of post-war planners are apparently agreed that 
some “limitation of sovereignty” is an essential prerequisite for a better 
post-war world. However, neither the theoretical implications nor the 
practical consequences of such a step seem sufficiently clear as yet. Hence 
a brief analysis of the concept of “limitation of sovereignty”? with regard 
to the future of international law and relations might help to clarify the 
current discussion. 

1. Several peace-planners who attack the dogma of absolute sovereignty 
propose at the same time the reéstablishment of the rule of law in interna- 
tional relations. These planners do not perceive any inconsistency between 
the two proposals. And yet there is such a contradiction, for international 
law can be effectively reconstructed only if it is recognized as “‘supreme”’ 
law, superior to any domestic law. International law has to be recognized as 
absolutely sovereign, in the sense that no rule of law shall be considered as of 
higher authority than international law. 

The lack of clarity on this point is presumably due to the confusion be- 
tween the sovereignty of international law and the sovereignty of the state. 
International law is law only if the states, the normal objects of international 
law, are considered subordinate to it. If, moreover, international law is 
not only to perform its previous functions but is also to extend its range in 
the future, the sphere of the supreme or sovereign law must necessarily be 


shipments from Europe to the United States is not affected by the closing down of the navi- 
cert system in the United States and remains unchanged.” 

4 For a discussion of a different view see this JouRNAL, Vol. 33 (1939), Supplement, p. 
815. “It seems clearly improper to suggest that a belligerent should allocate a neutral 
quota.” 
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enlarged rather than limited. The freedom of individual states to 
regulate matters without regard for international law, conversely, must be 
restrained. Yet the limitation of sovereignty of the individual state with- 
out the creation of corresponding international rules designed to regulate 
those matters which customarily belong to the realm of the state would 
lead to anarchy rather than to international organization. 

2. Some students would be ready to qualify their plea for a limitation of 
sovereignty by confining their demands to a ‘‘limitation of national sover- 
eignty.”” But what is national sovereignty and how can it be limited? 

National sovereignty can be defined as the supreme power which operates 
in the sphere of domestic jurisdiction. Within this sphere every state is 
authorized by virtue of international law to regulate matters at will. 

Now the sphere of domestic jurisdiction is not a rigid entity. It can be 
limited or it can be expanded. The usual means of bringing about a limita- 
tion of national sovereignty is the conclusion of an international agreement 
designed mutually to delimit the freedom of action of the individual signa- 
tories. Specific examples of matters belonging to the sphere of domestic 
jurisdiction are armaments, immigration, tariffs. It is, no doubt, conceiva- 
ble that after World War II individual states will be ready to reduce their 
armaments, to lower existing tariff levels, and to facilitate immigration. 
But what is really significant from a truly international viewpoint is not the 
fact that State A, for example, will reduce its armed forces from five million 
to three million men. The real question at issue is how strong the armed 
forces of State A are in relation to the armed forces of States B, C, D, and 
whether State A will permit this relationship to become a matter of interna- 
tional regulation. In other words, the “levels of sovereignty ”’ which should 
be compared in a realistic appreciation of the limitations of sovereignty are 
not the internal levels; what really matters is the international ratio of the 
various national sovereignties. 

3. Many advocates of “international federation” suggest the limitation 
of sovereignty as a prerequisite to that step. On the other hand federation 
is extolled as the necessary substitute for the League of Nations on the 
ground that the old League was not strong enough. 

Any superficial examination of the various federation proposals suffices to 
reveal that international federation does not eliminate sovereignty. At 
best it brings about the transfer of certain customary manifestations of 
national sovereignty from the member states to the central authority. Thus 
the power to regulate the currency, international trade, armaments, and the 
like may be conferred to the federation. Hence sovereignty does not disap- 
pear from the political scene; it merely reappears on the federal level in a 
more concentrated form. 

Proponents of international federation occasionally declare that realization 
of the federal idea will reduce the number of independent states which at 
present form the family of nations. Thus it is argued that a European 
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federation, for example, would substitute one political unit for the twenty- 
seven or thirty-four sovereign European states of 1938. Yet even if a 
European federation were to be established such a federation would not do 
away with sovereignty for its central authority would by definition be 
equipped with some of the traditional attributes of national sovereignty. 
Accordingly a European federation would by no means eliminate sovereignty 
as such although it might eliminate several sovereign states. This might or 
might not be politically desirable. 

There is certainly some merit in the argument that abolition of the multi- 
plicity of European states would tend to bring about the end of conflicts 
among those sovereign power units. Nevertheless an effective contribution 
to future peace will not flow alone from an intra-European reorganization 
but will, at least in part, depend upon the prevailing standards concerning 
the exercise of the sovereignty of European states in relation to extra-Euro- 
pean powers. 

A genuine world federation, it is true, would end the coexistence of a 
multiplicity of national sovereignties by monopolizing the essential charac- 
teristics of national sovereignty in one supra-state agency. Yet, even here, 
as in the case of regional federation, the typical features of national sover- 
eignty would not be outlawed since the primary aim of a world federation is 
the concentration of the customary elements of national sovereignty into 
the world federation. 

4. An international organization which has at its disposal military force 
sufficient to back up its decisions is another item frequently to be encountered 
on the agenda of post-war planners. In other words, an international police 
force is declared to be an essential feature of future international relations. 
In this connection the strength of the international force in relation to the 
remaining military might of individual nation states appears to be the de- 
cisive factor. 

Three alternative ways of organizing military power on an international 
scale are conceivable. First, exclusive jurisdiction in military matters might 
be given over to the international system. In this case every state would 
be required to abandon its individual military sovereignty. Second, inter- 
national police and national or regional armed forces might coexist side by 
side. It is evident that in this case the mere establishment of an interna- 
tional police force would not automatically bring about a decrease of military 
preparations; only a new allocation of military power among international 
and national military forces would take place and the international police 
force could effectively contribute to the maintenance of international peace 
and security only if a clear preponderance of the international over the na- 
tional forces were established. Third, there might be no separate interna- 
tional police foree but a codrdinating political or military staff, or both, 
might be authorized to pool the military power of the individual states in the 
presence of war, aggression or threat of aggression. In theory the limitation 
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of national sovereignty in the sense of military strength could most effectively 
be realized if the individual states would collectively renounce the exercise of 
military force on their own behalf and would authorize one supranational 
agency to resort to police action on behalf of the community of nations. It 
is highly improbable that such a far-reaching transformation of interna- 
tional institutions will be feasible immediately after the cessation of hostili- 
ties. The optimum which can reasonably be expected ‘‘ pending the estab- 
lishment of a wider and permanent system of general security” (Atlantic 
Charter, Point 8) will be the codrdination of the United Nation forces by a 
unified command while the individual members of the United Nations still 
retain, at least in principle, the immediate control over their armed forces. 
The third alternative, namely the comparatively loose coérdination of the 
conduct of military affairs by several states with a view to the casus foederis 
only, can hardly be considered an adequate machinery to prevent future 
wars. 

In any case the creation of a supranational organization, endowed with a 
total or partial monopoly of the use of armed force, requires a certain limita- 
tion of sovereignty in military matters on the part of the individual members 
which constitute this organization. It should be clear, however, that any 
monopoly of military power, notably in an international organization, does 
not tend to eliminate but rather to create supreme, that is, sovereign, military 
controls. 

5. Since the end of the nineteenth century at least the need for the reduc- 
tion of armaments has been emphasized time and again by men concerned 
with the prevention of future wars. Under international law every state 
has the sovereign right to arm unless it has renounced this right in a special 
agreement with other powers, but every renunciation of the right to arm 
constitutes a limitation of ‘‘national sovereignty” and unfortunately there 
is no absolute standard by which to measure general disarmament. 

After World War I also general disarmament was held out as a War and 
Peace Aim. The disarmament clause in Wilson’s Fourteen Points could be 
interpreted as promising equal disarmament for victors and vanquished. 
In reality the disarmament of the Central Powers was pressed quite far 
while the military sovereignty of the victors was left intact. In the minds 
of the German military caste there was never any doubt that Germany’s 
military sovereignty had been curbed through the military clauses of the 
Treaty of Versailles The German militarists understood perfectly well 
that the destruction of the German navy, the demilitarization of the Rhine- 
land, and the provision limiting the German army to 100,000 men meant a 
severe limitation of sovereignty to them. 

By contrast the Atlantic Charter suggests, ‘‘ pending the establishment of 
a wider and permanent system of general security,”’ the unilateral disarma- 
ment of the aggressor nations. Generally speaking, the actual status of 
armament or disarmament can reasonably be discussed only in terms of the 
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relationship of the strong. «rmed power or powers to the secondary powers. 
If, at least during the period of transition, the “ Big Four’’—Great Britain, 
China, Russia, and the United States—remain in arms, while the Axis 
Powers are kept disarmed and the smaller United Nations along with the 
neutral powers are considered more or less negligible from a military view- 
point, this policy will necessarily result in a strengthening of the military 
sovereignty of the ‘‘ Big Four” and in a reduction of the military sovereignty 
of the other powers. 

6. In a community of nations organized upon a basis of equality every 
member would enjoy the same degree of sovereignty. In a community of 
nations where the principle of hegemony prevails, however, inequality of 
states is an essential characteristic of the international scene. 

As the example of unilateral disarmament shows, limitations of sovereignty 
are not always put into effect everywhere at the same time. If, for instance, 
State A succeeds in limiting the sovereign rights of State B without curtailing 
its own prerogatives under international law, such a technique leads auto- 
matically to a relative increase in power of State A with respect to State B. 
In such a case limitation of sovereignty is not at all equivalent to the end of 
power politics. One-sided limitations of sovereignty are, on the contrary, 
designed to strengthen the power positions of States A, B, C and D at the 
expense of States E, F, Gand H. On the whole, a realistic appraisal of the 
legal significance and the political effects of limitations of sovereignty re- 
quires a clarification of the quest‘on of who is to limit whose sovereignty and 
to what extent. 

7. Other proposals for the limitation of sovereignty suggest the creation of 
international or supranational agencies. These legal entities of a higher 
level than the states are designed to serve as a check against the unfettered 
freedom of action of individual states. 

Even if such agencies are established and function in a satisfactory way, 
they rarely enjoy sufficient independence from the will of the individual 
members of the community of nations to achieve a genuine supranational 
character. Supranational Courts, it is true, are by definition agencies au- 
thorized to issue decisions which are binding upon states. Since, however, 
these Court decisions usually settle individual disputes, and since, further- 
more, only a comparatively small number of international disputes are sub- 
mitted to supranational courts, the actual effect of supranational courts upon 
the traditional behavior pattern of states in international affairs should not 
be overestimated. 

As regards the so-called international administrative agencies it is often 
difficult to ascertain whether an individual agency is an international or a 
supranational body. Action of many of these agencies still frequently pre- 
supposes a@ unanimous vote by the members, subsequent ratification, or 
both. Hence the limitation of sovereignty brought about by international 
administrative agencies is often more apparent than real. 
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Nevertheless international administrative agencies may fulfil many useful 
functions. In particular, by achieving voluntary coérdination of otherwise 
independent and possibly antagonistic actions, they may in effect limit na- 
tional sovereignty. Yet such codrdination of policies is not always universal 
in scope and not always directed to peaceful ends; coérdination of interna- 
tional action—as in the war-time agencies—primarily designed to direct 
the combined energies of one power group against another power group does 
not necessarily imply a limitation of sovereignty but rather a pooling (and 
possibly an augmentation!) of sovereignties. 

The establishment of an international administrative unit is in itself no 
guarantee for an effective limitation of sovereignties. The degree to which 
a supranational administrative agency may substitute for domestic adminis- 
trative action depends upon its structural setup, its underlying policy, and 
the effectiveness of its work. 

* * * 

In short, limitation of sovereignty is too complex an issue to be presented 
in the oversimplified form of a yes-or-no question. Limitation of sover- 
eignty remains an empty generality unless it is explained whose sovereignty 
is to be limited, by whom, to what extent, and by what means. Granted 
that limitation of sovereignty is one of the most urgent questions on the 
agenda of post-war planners, the following items deserve consideration. 
First, if international lawlessness is to be replaced by universal acceptance of 
the rule of law in international relations, the individual states’ dependence 
upon international law as the supreme, that is, the sovereign, law is pre- 
requisite. Second, if the world is to be organized as a hegemonial structure 
through organization of the United Nations under the leadership of the “ Big 
Four’’—Great Britain, United States, Russia and China—such a structure 
will necessitate, as previously indicated, three or four different patterns of 
sovereignty, at least during the period of transition. Third, if the indi- 
vidual states’ sovereignty is to be limited in regard to other entities, the rela- 
tionship of the individual state to supranational agencies, to other states, 
and to the private individual should be exactly determined. 

Hans AUFRICHT 
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July, 1943 

25 Mrxep Courts or Ecypr. Law was promulgated establishing the independence of 
the judicature. Mixed courts will be abolished in October, 1949. B. J. N., Aug. 
7, 1943, p. 700. 


August, 1948 

5/30/September 9 ARGENTINA—UNITED Srates. Texts of Argentine Foreign Minister’s 
note of August 5, requesting lend-lease aid for his country and of Secretary of State 
Hull’s reply of August 30, declining assistance in view of Argentina’s lack of co- 
operation with the United Nations: D. S. B., Sept. 11, 1943, pp. 159-166. Sum- 
mary and excerpts: N. Y. Times, Sept. 8, 1943, pp. 1, 5. Foreign Minister Storni 
resigned September 9. N. Y. Times, Sept. 10, 1948, p. 1. 


6/9 Canapa—UnitTeEp Srarss. Effected agreement by exchange of notes at Ottawa 
regarding provincial and municipal taxation on United States defense projects in 
Canada. D.S. B., Aug. 21, 19438, p. 116. Text: Ex. Agr. Ser., no. 339. 


14-25 Romer. Text of Italian statement of August 14 declaring Rome an open city: N. Y. 
Times, Aug. 15, 1948, p. 1. Swiss despatch stated Great Britain and the United 
States had notified Pope Pius XII of acceptance of the open-city status under cer- 
tain conditions, including a Vatican guarantee and a Swiss commission to super- 
vise demilitarization. N. Y. Times, Aug. 25, 1943, p. 2. Italian radio stated 
Italy had advised Great Britain and United States of demilitarization steps taken. 
C. S. Monitor, Aug. 24, 1943, p. 2. As of August 25 the United States denied 
Rome is an open city. C.S. Monitor, Aug. 26, 1943, p. 5. 


16 PRISONERS OF War. Joint statement, issued by the British Foreign Office, the 
War Office, Colonial Office and General Post Office, accused the Japanese of failing 
to give regular notification to the British Government of British prisoners’ names. 
N.Y. Times, Aug. 17, 1943, p. 17. 


17-24 QurBec CONFERENCE. President Roosevelt arrived in Quebec on August 17 to 
confer with Prime Minister Churchill and other military and political leaders of 
their countries. N.Y. Times, Aug. 18, 1943, p.1. Issued a joint statement which 
indicated future increased military aid to China. Text: N. Y. Times, Aug. 25, 
1943, p. 1; C. S. Monitor, Aug. 24, 1943, pp. 1, 5; D. S. B., Aug. 28, 1943, p. 121. 


18 Avusrrian Crrizensnip. U. S. Circuit Court of Appeals handed down three deci- 
sions bearing on the status of aliens of Austrian origin. The Department of State 
will be queried on the question of Austrian incorporation into the German Reich in 
consequence of the decisions. N. Y. Times, Aug. 19, 1943, pp. 1, 6. 
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18/29 Syria. M. Shukri Kouatly was elected President of the Syrian Republic on August 
18. London Times, Aug. 19, 1943, p3.. Parliamentary elections were held August 
29 for the first time since the country was declared independent in November, 1941. 
B. I. N., Sept. 4, 1943, p. 804. 


20 AMERICAN COMMISSION FOR THE PROTECTION AND SALVAGE OF ARTISTIC AND His- 
TORIC MONUMENTS IN Europe. Announcement was made of President Roosevelt’s 
approval of the establishment of the Commission, with Owen J. Roberts as chair- 
man. Members, etc.: D. S. B., Aug. 21, 1943, p. 111. 


20 Brazic—Cuina. Signed treaty of friendship, cancelling extraterritoriality. C. 8. 
Monitor, Aug. 21, 1943, p. 8; B. I. N., Sept. 4, 1943, p. 788. 


20 JAPAN—THAILAND. Signed treaty by which certain Malay and Shan states were 
taken over by Thailand. B. J. N., Sept. 4, 1943, p. 803. 


22 CANADA—UNITED States. Text of announcement on the creation of a Joint War 
Aid Committee, and list of members: N. Y. Times, Aug. 23, 1943, p. 3. 


22/31 War Crimes. On August 22 Turkey announced its reply to the British and United 
States note of July 31 last, requesting neutral countries to refuse asylum to fugitive 
Axis criminals. London Times, Aug. 23, 1943, p. 4; B. I. N., Sept. 4, 1943, p. 804. 
The Argentine reply of August 31 stated each case presenting itself would be de- 
cided on its individual merits. C. S. Monitor, Sept. 1, 1943, p. 4; N. Y. Times, 
Sept. 2, 1943, p. 4; London Times, Sept. 2, 1943, p. 3. 


23-26 AMERICAN Bar AssocraTION. Held annual meeting at Chicago. Heard recommen- 
dations for a postwar World Court plan and punishment of Axis war leaders. 
N. Y. Times, Aug. 25, 1943, p. 8; C. S. Monitor, Aug. 25, 1943, p. 3. Senator Taft 
of Ohio warned against an international super-government and Representative 
Fulbright upheld his resolution in Congress. N. Y. Times, Aug. 27, 1943, p. 2. 


24/28 ARGENTINA—CHILE. Signed three economic conventions at Buenos Aires. N. Y. 
Times, Aug. 29, 1943, p. 12; London Times, Aug. 26 and 30, 1943, pp. 3 and 3; 
B. I. N., Sept. 4, 1943, p. 786. 


26-October 12 FRENcH COMMITTEE OF NATIONAL LIBERATION—RECOGNITION. United 
States, Great Britain, Canada, Soviet Russia, Brazil and Peru granted recognition 
on August 26. C.S. Monitor, Aug. 27, 1943, pp. 7, 8; N. Y. Times, Aug. 27, 1943, 
p. 1. Texts of statements: p. 3. Text of President Roosevelt’s statement: 
D. S. B., Aug. 28, 1943, pp. 125-126. Text of British memorandum in regard to 
recognition: London Times, Aug. 27, 1943, p. 3. Belgium and China granted rec- 
ognition on August 25 and 26. London Times, Aug. 26 and 27, 1943, pp. 3 and 3; 
B. I. N., Sept. 4, 1943, pp. 788, 791. The Dominican Republic announced its 
recognition on September 5, and Chile on October 12. N. Y. Times, Sept. 6 
and Oct. 13, 1943, pp. 5 and 5. 


27-October 20 States. Signed on August 27 a three-year reciprocal 
trade agreement at Reykjavik. D.S. B., Aug. 28, 1943, p. 134. Analysis of gen- 
eral provisions and reciprocal benefits: D. S. B., Aug. 28, 1943, pp. 136-142. 
President Roosevelt’s proclamation and the ratification of the Regent of Iceland 
were exchanged October 20 at Washington. The agreement to enter into force 
Nov. 19, 1943. D. 8S. B., Oct. 23, 1943, p. 283. 


28-September 10 Butcaria. King Boris III died August 28 at Sofia following a visit to 
Germany. N.Y. Times, Aug. 29, 1943, pp. 1,12. The Bulgarian Parliament pro- 
claimed Prince Simeon as King on September 3. C. S. Monitor, Sept. 3, 1943, p. 
7;N. Y. Times, Sept. 4, 1943, p. 11. On September 10 a Regency Council of three 
was appointed. C.S. Monitor, Sept. 10, 1943, p. 9; London Times, Sept. 11, 1943, 
p. 3. 
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CaNnaDA—TorKEY. The Turkish Ministry of Foreign Affairs decided to establish 
an Embassy at Ottawa. N.Y. Times, Aug. 30, 1943, p. 3. 


War Crimes. United States and Great Britain issued declarations of policy con- 
cerning ‘‘instigators and actual prepetrators”’ of crimes against civilians in occupied 
territories. Text of United States declaration: N. Y. Times, Aug. 30, 1943, p. 3; 
D.S. B., Sept. 4, 1948, p. 150. Text of British warning: London Times, Aug. 30, 
1943, p. 4. 


September, 1943 


1 


3 


Mexico—Unirep States. United States-Mexican Industrial Commission estab- 
lishment was announced at Mexico City. N. Y. Times, Sept. 2, 1943, p. 7. Per- 
sonnel: D. S. B., Sept. 4, 1943, p. 155. 


Iraty (Invasion). British and Canadian troops crossed the Straits of Messina to 
make a landing on the Italian mainland. N. Y. Times, Sept. 3, 1943, p. 1. 


3-October 13 Iraty. A military armistice was signed September 3 at Syracuse, Sicily 


[effective September 8]. Announcement was made September 8 of uncondi- 
tional surrender. Texts of General Eisenhower’s communiqué concerning the 
surrender and Marshal Badoglio’s proclamation: C. S. Monitor, Sept. 8, 1943, p. 1; 
N. Y. Times, Sept. 9, 1943, p. 1. Armistice terms were approved by the Govern- 
ment of the U.S.S.R. Texts of message to Italian fleet, Instructions to the People, 
etc.: N. Y. Times, Sept. 9, 1943, p. 12. Text of joint message of September 10 from 
President Roosevelt and Prime Minister Churchill to the Italian people: D. S. B., 
Sept. 11, 1943, p. 159; N. Y. Times, Sept. 11, 1943, pp. 1, 3; Cong. Record (daily), 
Sept. 15, 1943, p. A4112. Summary of armistice terms: N. Y. Times, Sept. 12, 
1943, pp. 1, 45; B. I. N., Sept. 18, 1943, pp. 825-826. Text: N. Y. Times, Sept. 
13, 1943, p. 3. Text of the King’s proclamation of September 11, urging opposi- 
tion to German forces: N. Y. Times, Sept. 12, 1943, pp. 1, 46. Marshal Badoglio, 
it was announced on September 20, had ordered Italian forces to fight against 
Germany. N. Y. Times, Sept. 21, 1943, pp. 1,3. Text of Marshal Badoglio’s proc- 
lamation of October 13, calling on Italians to assist the United Nations: D. S. B., 
Oct. 16, 1943, pp. 253-254. 


3-October 23. War Decxarations. Iran declared war on Germany September 9. JN. Y. 


Times, Sept. 10, 1943, p. 3; D. S. B., Sept. 18, 1943, p. 180; London Times, Sept. 
10, 1943, p. 4. Italy declared war on Germany on October 13 London Times, 
Oct. 14, 1943, p. 4; N. Y. Times, Oct. 14, 1943, p. 1. On October 23 “ Independent 
India Provincial Government”’ at Singapore declared war on Great Britain and the 
United States. B. J. N., Oct. 30, 1943, p. 971. 


7-12 Sovier Russia. Announced officially on September 7 a decision to restore the Holy 


Synod of the Russian Orthodox Church and to permit election of a Patriarch. 
C. S. Monitor, Sept. 7, 1943, pp. 1, 2. Elected Sergius, Metropolitan of Moscow, 
as Patriarch on September 8. N. Y. Times, Sept. 9, 1943, p. 8; C. S. Monitor, 
Sept. 9, 1943, p. 11. The new Patriarch took office September 12. N. Y. Times, 
Sept. 13, 1943, p. 1. 


Unitep Nations INTERIM CoMMISSION ON Foop AND AGRICULTURE. Chairman an- 
nounced a draft agreement concerning the obligations of governments to one an- 
other had been submitted to the various governments for consultation. N. Y. 
Times, Sept. 10, 1943, p. 15; C. S. Monitor, Sept. 11, 1943, p. 4. 


10-14 Unirep Nations DectaraTion—IRaNn. Secretary of State Hull welcomed Iran’s 


decision to declare war and to adhere to the Declaration, thereby becoming the 
32d nation to adhere. N. Y. Times, Sept. 11, 1943, p. 8. Texts of September 10 
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notes: D. S. B., Sept. 11, 1943, pp. 166-167. Text of September 13 notes: D. S. B., 
Sept. 18, 1943, p. 180. Signed by the Minister at Washington on September 14. 
N. Y. Times, Sept. 15, 1943, p. 21. 


13/October 10 Curtna. Generalissimo Chiang Kai-shek was elected President of China on 


16 


17 


21 


21 


27 


September 13 to succeed the late Dr. Lin Sen. N. Y. Times, Sept. 14, 1943, p. 4. 
Generalissimo Chiang took an oath of office on October 10. N. Y. Times, Oct. 
11, 1943, p. 6. 


Cutna (Nanking)—Iraty. German News Agency announced that the Nanking 
Government, in coéperation with the Japanese Army, had taken over Italian set- 
tlements in Peking, Tientsin, Shanghai, and Hankow, and in Manchukuo the Gov- 
ernment took over control of all Italian extraterritorial rights. B.J.N., Oct. 2, 
1943, p. 873. 


MvKDEN INcIDENT. Statement of Secretary of State Hull on the anniversary of the 
Japanese occupation in 1931: D. S. B., Sept. 18, 1943, p. 179. 


Brazic—Unirep Srares. Signed agreement continuing the lend-lease agreement. 
B. I. N., Oct. 2, 1943, p. 895. 


Lesanon. M. Bechara El Khoury was elected President. London Times, Sept. 23, 
1943, p. 3; B. I. N., Oct. 2, 1943, p. 894. 


Property. United States Department of State issued statement regarding possib!e 
transfer of property in Italy by concerns in neutral countries acquiring enemy 
assets in Italy. Text: D. S. B., Sept. 25, 1943, p. 207. 


CENTRAL AMERICAN REPUBLICS—FRENCH COMMITTEE OF NATIONAL LIBERATION. 
Announcement was made by the French Committee of the nomination of Dr. Gil- 
bert Medioni as Minister to all Central American Republics. N. Y. Times, Sept. 
23, 1943, p. 9. 


FRENCH COMMITTEE OF NATIONAL LIBERATION—UNITED States. Signed lend-lease 
pact at Algiers. N.Y. Times, Sept. 26, 1943, p. 41; B. I. N., Oct. 2, 1943, p. 875. 


ARGENTINA—GREAT Briratn. Announced conclusion of two trade agreements. 
London Times, Sept. 27, 1943, p. 4; N. Y. Times, Sept. 27, 1943, p. 9. Text of 
British statement: p. 9. 


MEDITERRANEAN Commission. Russian Foreign Affairs Information Bureau an- 
nounced appointment of Andrei G. Vishinsky, Vice Commissar of Foreign Affairs 
as Russia’s representative. N.Y. Times, Sept. 26, 1943, p. 38. Note on the work 
of the Commission: N. Y. Times, Sept. 29, 1943, p. 11. The United States member 
is Edwin C. Wilson. D.S. B., Oct. 2, 1943, p.224. The Commission was formerly 
known as the Allied Mediterranean Commission. WN. Y. Times, Oct. 11, 1948, p. 3. 


ITALIAN (Fascist) RecoGnition. Japanese Foreign Ministry announced September 
27 steps taken for recognition. B. J. N., Oct. 2, 1943, p. 891. German reports of 
September 29 stated Rumania, Bulgaria, Croatia and Slovakia had recognized the 
Mussolini Government. B. J. N., Oct. 16, 1943, p. 933. Hungary granted recog- 
nition September 29. WN. Y. Times, Sept. 30, 1943, p. 4; B. I. N., Oct. 16, 1943, 
p. 933. 


Prizes OF War. President Roosevelt’s proclamation extended to Canada privileges 
with respect to prizes captured in or brought into the territorial waters of the 
United States for the use of the Canadian Government. D. S. B., Oct. 2, 1943, 
p. 224; N. Y. Times, Sept. 28, 1943, p. 7. 
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29 ~ Armistice (Italian). Announcement was made October 29 of the signature [at 
Syracuse, Sicily], on September 29, of an armistice on political, economic and 
financial subjects. N.Y. Times, Oct. 30, 1943, p. 3; London Times, Oct. 30, 1943, 
p. 4. 


29 FRENCH COMMITTEE OF NATIONAL LIBERATION—SWEDEN. Announced completion 
of a practical arrangement for Swedish relations with the Committee. Relations 
between Sweden and the Vichy Government would remain unchanged. London 
Times, Sept. 30, 1943, p. 3; B. I. N., Oct. 16, 1943, p. 928. 


29 YUGOSLAVIA (in exile). King Peter, Cabinet and Ministers arrived in Cairo to take 
up residence. London Times, Sept. 30, 1943, p. 4; B..J. N., Oct. 16, 1943, p. 927. 


29/30 Mexican Orn. Mexico and the United States agreed on the manner and conditions 
of payment of compensation to the United States for the benefit of certain American 
nationals for losses sustained as a result of the expropriation of their petroleum prop- 
erties in 1938. Summary: N. Y. Times, Sept. 30, 1943, p.5. Mexico made its first 
payment September 30 in accordance with notes exchanged the previous day. 
N. Y. Times, Oct. 1, 1943, p. 7; D. S. B., Oct. 2, 1948, pp. 230-231. 


October, 1943 
6 France (Vichy)—Unirep Srates. Text of United States documents dealing with 
relations with the Pétain regime, June 17—Dec. 20, 1940: N. Y. Times, Oct. 7, 1943, 
p. 18; D. S. B., Oct. 9, 1943, pp. 237-243. 


9 Great Brirarn—Savupr Arapia. Announced exchange of notes by which the 
Treaty of Jedda, signed May 20, 1927, automatically is renewed “for successive 
periods of seven years unless either party gives notice of denunciation.’’ London 
Times, Oct. 11, 1943, p. 3; B. I. N., Oct. 16, 1943, p. 936; N. Y. Times, Oct. 20, 
1943, p. 6. 


12-15 Azores Istanps. Prime Minister Churchill announced on October 12 that Portugal 
had granted Great Britain bases in the Azores. The United States will also have 
emergency use of the bases. Legal basis for the action is the 1373 treaty of alliance 
between Great Britain and Portugal. President Salazar’s statement emphasized 
Portuguese determination to maintain its neutral status on the European main- 
land. N. Y. Times, Oct. 13, 1943, pp. 1, 8; London Times, Oct. 13, 1943, p. 4. 
Germany and Japan protested formally October 14 and 15. B. I. N., Oct. 30, 
1943, p. 973. 


12-22 Pan AmpricaN Demoarapuic Conacress. Conference on immigration convened at 
Mexico City. N. Y. Times, Oct. 14, 1943, p. 9. United States delegation: 
D. S. B., Oct. 2, 1943, p. 232. Announced formation of a Pan American Demo- 
graphic Committee to correlate statistics and to study immigration and migration 
problems. N. Y. Times, Oct. 23, 1943, p. 5. Text of resolutions adopted: Mexico 
News (Mexico City), Nov. 15, 1943, pp. 5, 7-8. 


13 Br.erum (in (in exile)—-NETHERLANDs (in exile). Announced 
a monetary pact, pegging the rate of exchange between the guilder and the franc. 
Summary: London Times, Oct. 22, 1943, p. 3. Text of joint statement: Knicker- 
bocker Weekly (N. Y.), Nov. 1, 1943, p. 4. Text of agreement: pp. 31-32. Ex- 
cerpts: Netherlands News (N. Y.), Oct. 11/25, 19438, pp. 316-318. 


13 GrerMANY—ITALy. Italy declared war on Germany and was accepted as a co-bellig- 
erent by Great Britain, Russia and the United States. N.Y. Times, Oct. 14, 1943, 
p. 1; London Times, Oct. 14, 1943, p. 4. Texts of three documents: D. S. B., Oct. 
16, 1943, pp. 253-254. 
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14 FINLAND—UNITED States. Announced agreement whereby Finland will increase its 
war-debt payments by more than $42,000 a year for twenty years in order to over- 
take a two-year lapse due to the Russo-Finnish war. N.Y. Times, Oct. 15, 1943, 
p. 11. 


14/15 Hartt. President Elie Lescot arrived October 14 in Washington, and addressed the 
Congress October 15. D.S. B., Oct. 16, 1943, p. 264. Text of address: Cong. Ree- 
ord (daily), Oct. 15, 1943, pp. 8474-8475. 


15 Unrrep Nations DEcLARATION—ALBANIA. Text of King Zog’s statement on Al- 
bania’s requests for acceptance as one of the United Nations: WN. Y. Times, Oct. 
16, 1943, p. 4. 


15-21 JapaN—UnirTep Srates. Exchanged nationals at Géa, Portuguese India. D.S. B., 
Oct. 16, 1943, pp. 255-256. 


16 Erxiopia—Itaty. Ethiopia refused to recognize Italy as a cobelligerent. N. Y. 
Times, Oct. 16, 1943, p. 5. 


16—November 7 Untrep NaTIoNs COMMISSION FOR THE INVESTIGATION OF WAR CRIMES. 
Jan Maarten de Moor was named Dutch member. N. Y. Times, Oct. 17, 1943, 
p. 39. Representatives of 17 countries agreed October 20 upon final plans for the 
immediate establishment of the Commission in London. London Times, Oct. 21, 
1943, p. 4; B. J. N., Oct. 30, 1943, p. 965. Punishment of war crimes’ perpetrators 
will be supervised by the Commission, according to announcement of November 7 
from London. WN. Y. Times, Nov. 8, 1943, p. 7. 


19 GREAT BriraIn—Soviet Russta—UNITeEpD Srates. Announced signature in Lon- 
don of a third protocol for lend-lease assistance from the United States, Great 
Britain and Canada to Russia. N.Y. Times, Oct. 20, 1943, p. 7; D. S. B., Oct. 23, 
194%, pp. 272-273; London Times, Oct. 20, 1943, p. 4. 


19-30 Moscow ConFERENCE. Secretary of State Hull, Foreign Minister Eden and Foreign 
Commissar Molotov conferred at the Kremlin. N. Y. Times, Oct. 20, 1943, p. 1. 
Texts of joint declarations on Italy and Austria, continuation of the war and post- 
war collaboration and statement on atrocities: N. Y. Times, Nov. 2, 1943, p. 14; 
London Times, Nov. 2, 1943, pp. 3, 4; Cong. Record (daily), Nov. 1, 1943, pp. 9025- 
9026; D. S. B., Nov. 6, 1943, pp. 307-311; International Conciliation (N. Y.), De- 
cember, 1943, pp. 599-606. It was decided to set up in London a European Ad- 
visory Commission to study European questions as they arise. The declarations 
have the same force as treaties, according to Department of State officials. WN. Y. 
Times, Nov. 3, 1943, p. 5. 


20 Be.erum (in exile)—Cutna. Signed treaty in Chungking whereby Belgium relin- 
quished extraterritorial and other rights in China. B. I. N., Oct. 30, 1943, p. 958. 


21 CremiEUx Decree. French Committee of National Liberation indorsed the Cre- 
mieux Decree which gave Algerian Jews French citizenship rights in 1870. C. S. 
Monitor, Oct. 22, 1943, pp. 1, 2; N. Y. Times, Oct. 22, 1943, p. 11. 


29 GERMANY—VarTICAN. Berlin and Vatican radios announced special German pledge 
of the Pope’s safety. N.Y. Times, Oct. 30, 1943, p. 3. 


November, 1943 
1 Worvp War. Alignment of the nations in the war: D. S. B., Nov. 20, 1943, pp. 349- 
356; 361-372. Map: pp. 358-359. 


3 PaLEsTINE. War Economic Board, consisting of 1 Briton, 4 Arabs, 4 Jews and the 
British Secretary, was set up to codrdinate the work in various fields of civilian ef- 
fort. N.Y. Times, Nov. 4, 1948, p. 3. 
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3/9 FRENCH PROVISIONAL CONSULTATIVE ASSEMBLY. General de Gaulle opened first 
meeting. N.Y. Times, Nov. 4, 1943, p. 3. Felix Gouin was named presiding offi- 
cer on November 9. WN. Y. Times, Nov. 10, 1943, p. 10. 


4 ALBANIA. In aspeech in the House of Commons Prime Minister Churchill pledged a 
free Albania. N. Y. Times, Nov. 5, 1943, p. 3. Text: London Times, Nov. 5, 
1943, p. 8. 


4 Poison Gas. The Chinese Government charged Japanese use of poison gas. WN. Y. 
Times, Nov. 5, 1943, pp. 1, 8. 


9 UniTep Nations. List of 33: D. S. B., Nov. 18, 1943, p. 317. 


9-13 Unirep Nations RELIEF AND REHABILITATION ADMINISTRATION. Representatives 
of 44 United Nations and associated nations signed agreement at the White House 
on November 9 for the establishment of the organization. N.Y. Times, Nov. 10, 
1943, pp. 1, 3-4; D. S. B., Nov. 13, 1943, pp. 335-336. Text of draft agreement: 
N. Y. Times, Sept. 24, 1943; D. S. B., Sept. 25, 1943, pp. 211-216. The Council 
opened sessions November 10 at Atlantic City. N.Y. Times, Nov. 11, 1943, p. 5. 
Elected Herbert H. Lehman Director General on November 11. WN. Y. Times, 
Nov. 12, 1943, p. 1. Committees on (1) general policy; (2) finance and supplies; 
(3) relief and rehabilitation policies; (4) organization and administration, started 
their work on November 13. WN. Y. Times, Nov. 14, 1943, p. 43. 


10 ALLIED ConTRoL Commission FoR ITaty. General Eisenhower announced formation 
of the Commission which will carry out the armistice terms and align Italy’s re- 
sources and manpower in support of the United Nations, Text of announcement: 
N. Y. Times, Nov. 11, 1943, p. 5; London Times, Nov. 11, 1948, p. 3. 


10 Orrum. Text of United States Department of State announcement of the decision 
by Great Britain and The Netherlands to prohibit the use of opium for smoking and 
to abolish opium monopolies in their territories when they shall be freed from 
Japanese occupation: D. S. B., Nov. 13, 1943, pp. 331-332. 


11/19 Canapa—Unrrtep Srates. Agreed to raise their legations to the rank of embassies. 
N. Y. Times, Nov. 12, 1943, p. 23; D. S. B., Nov. 13, 1948, p. 334. U.S. Ambas- 
sador presented his letters of credence November 19. N.Y. Times, Nov. 20, 1943, 
p. 1. 


11/21 Lesanon. Following vote by the Chamber of Deputies for full sovereignty and 
independence, the President, Premier and other members of the Government were 
arrested by the French Delegate General of the French Committee of National Lib- 
eration. Under the new law the French Committee would have no voice in what 
should be discussed in the Lebanese Chamber; the Lebanese would have their own 
flag and Arabic would be the one recognized State language. N.Y. Times, Nov. 
12, 1943, pp. 1, 6; C. S. Monitor, Nov. 12, 1943, pp. 1, 2. Reinstatement of Presi- 
dent Khoury and release of several Ministers was ordered November 21 by the 
French Committee. N.Y. Times, Nov. 22, 1943, pp. 1, 6. 


14. Artantic Premier Mustapha Nahas Pasha announced Egypt’s 
decision to joint nations adhering to the principles of the Atlantic Charter. N. Y. 
Times, Nov. 15, 1943, p. 6. Text of communications of November 20 and 27, 
exchanged by the Egyptian Minister and Secretary of State Hull: D. S. B., Nov. 
27, 1943, p. 382. 


JUDICIAL DECISIONS 
ex parte REPUBLIC OF PERU 


SUPREME COURT OF THE UNITED STATES* 


[April 5, 1943.] 


Claim of a friendly foreign state of title to a vessel which has been seized by U. 8. district 
court under a libel zm rem in a private litigation, the claim having been recognized by the 
Department of State and certified to the court, is ground for immunity to the jurisdiction 
and remission of parties to diplomatic channels; immunity not waived by appearance of the 
Republic of Peru in the litigation for purpose of defending its interests, immunity. being 
continuously asserted. 


Mr. Chief Justice Sronr delivered the opinion of the Court. 

This is a motion for leave to file in this Court the petition of the Republic 
of Peru for a writ of prohibition or of mandamus. The petition asks this 
Court to prohibit respondent, a judge of the District Court for the Eastern 
District of Louisiana, and the other judges and officers of that court, from 
further exercise of jurisdiction over a proceeding in rem, pending in that court 
against petitioner’s steamship Ucayali, and to direct the district judge to 
enter an order in the proceeding declaring the vessel immune from suit. 
The questions for decision here are whether this Court has jurisdiction to 
issue the writ, whether such jurisdiction should in our discretion be exercised 
in petitioner’s behalf, and whether petitioner’s appearance and defense of the 
suit in the district court was, as that court has ruled, a waiver of its claim 
that the vessel, being that of a friendly sovereign state, is immune from suit 
brought by a private party in the court of the United States. 

On March 30, 1942, Galban Lobo Co., 8. A., a Cuban corporation, filed a 
libel in the district court against the Ucayali for its failure to carry a cargo of 
sugar from a Peruvian port to New York, as required by the terms of a char- 
ter party entered into by libelant with a Peruvian corporation acting as 
agent in behalf of the Peruvian Government. On April 9, 1942, the Repub- 
lic of Peru, acting by the master of the vessel, intervened in the district 
court by filing a claim to the vessel, averring that the Republic of Peru was 
sole owner, and stating: “The filing of this claim is not a general appearance 
and is without prejudice to or waiver of all defenses and objections which 
may be available to respondent and claimant, particularly, but not exclu- 
sively, sovereign immunity.” 

On the same day petitioner procured the release of the vessel by filing a 
surety release bond in the sum of $60,000, on which petitioner was principal. 
The bond, which contained a reservation identical with that appearing in 
petitioner’s claim to the vessel, was conditioned upon payment of any 
amount awarded to libelant by the final decree in the cause. On April 11th 


* No. 13, October Term, 1942; 318 U. S. 578. 
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petitioner proceeded in the cause to take the testimony of the master on the 
merits, and spread on the record a statement that the testimony was taken 
with like ‘‘full reservation and without waiver of all defenses and objections 
which may be available to respondent claimant, particularly, but not ex- 
clusively, sovereign immunity.” Petitioner also stated that ‘‘the appear- 
ance of counsel for the Government of Peru and the Steamship Ucayali is 
for the special purpose only of taking the testimony of the master under the 
reservation aforesaid.” 

On April 18th, and again on May 10th and on May 29th, petitioner moved 
for and obtained an order of the district court extending its time within which 
to answer or otherwise plead to the libel. Each motion was made “with 
full reservation and without waiver of any defenses and objections which 
may be available to mover, particularly, but not exclusively, sovereign 
immunity.” 

In the meantime petitioner, following the accepted course of procedure 
(see Ex parte Muir, 254 U.S. 522; The Navemar, 303 U.S. 68), by appropriate 
representations, sought recognition by the State Department of petitioner’s 
claim of immunity, and asked that the Department advise the Attorney 
General of the claim of immunity and that the Attorney General instruct 
the United States Attorney for the Eastern District of Louisiana to file in the 
district court the appropriate suggestion of immunity of the vessel from suit. 
These negotiations resulted in formal recognition by the State Department 
of the claim of immunity. This was communicated to the Attorney General 
by the Under Secretary’s letter of May 5, 1942. The letter requested him to 
instruct the United States Attorney to present to the district court a copy of 
the Ambassador’s formal claim of immunity filed with the State Department, 
and to say that ‘‘this Department accepts as true the statements of the Am- 
bassador concerning the steamship Ucayali, and recognizes and allows the 
claim of immunity.” 

Pursuant to these instructions the United States Attorney, on June 29th, 
filed in the district court a formal statement advising the court of the pro- 
ceedings and communications mentioned, suggesting to the court and pray- 
ing ‘‘that the claim of immunity made on behalf of the said Peruvian Steam- 
ship Ucayali and recognized and allowed by the State Department be given 
full force and effect by this court’; and ‘“‘that the said vessel proceeded 
against herein be declared immune from the jurisdiction and process of this 
court.”” On July 1st petitioner moved for release of the vessel and that the 
suit be dismissed. The district court denied the motion on the ground that 
petitioner had waived its immunity by applying for extensions of time within 
which to answer, and by taking the deposition of the master—steps which the 
district court thought constituted a general appearance despite petitioner’s 
attempted reservation of its right to assert its immunity as a defense in the 
suit. —F. Supp. —. 

The first question for our consideration is that of our jurisdiction. Section 
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13 of the Judiciary Act of 1789, 1 Stat. 81, conferred upon this Court ‘‘ power 
to issue writs of prohibition to the district courts, when proceeding as courts 
of admiralty and maritime jurisdiction, and writs of mandamus, in cases 
warranted by the principles and usages of law, to any courts appointed, or 
persons holding office, under the authority of the United States.” And 
§ 14 provided that this Court and other federal courts ‘“‘shall have power to 
issue writs of scire facias, habeas corpus, and all other writs not specially 
provided for by statute, which may be necessary for the exercise of their 
respective jurisdictions, and agreeable to the principles and usages of law.”’ 
1 Stat. 81. These provisions have in substance been carried over into 
§§ 234 and 262 of the Judicial Code (28 U. 8. C. §§ 342, 377), and § 751 of 
the Revised Statutes (28 U.S. C. § 451). 

The jurisdiction of this Court as defined in Article III, § 2, of the Consti- 
tution is either “‘original’”’ or “‘appellate.” Suits brought in the district 
courts of the United States, not of such character as to be within the original 
jurisdiction of this Court under the Constitution are cognizable by it only 
in the exercise of its appellate jurisdiction. Hence its statutory authority 
to issue writs of prohibition or mandamus to district courts can be constitu- 
tionally exercised only insofar as such writs are in aid of its appellate juris- 
diction. Marbury v. Madison, 1 Cranch 137, 173-80; Ex parte Siebold, 
100 U. 8. 371, 374-75. 

Under the statutory provisions, the jurisdiction of this Court to issue 
common law writs in aid of its appellate jurisdiction has been consistently 
sustained. The historic use of writs of prohibition and mandamus directed 
by appellate to an inferior court has been to exert the revisory appellate 
power over the inferior court. The writs thus afford an expeditious and 
effective means of confining the inferior court to a lawful exercise of its pre- 
scribed jurisdiction, or of compelling it to exercise its authority when it is 
its duty todoso. Such has been the office of the writs when directed by this 
Court to district courts, both before the Judiciary Act of 1925, 43 Stat. 
936,! and since.? In all these cases (cited in notes 1 and 2), the appellate, 
not the original, jurisdiction of this Court was invoked and exercised.’ 

1E.g., Ex parte State of New York, No. 1, 256 U. S. 490; The Western Maid, 257 U. S. 
419; Ex parte Simons, 247 U. 8. 231; Ex parte Peterson, 253 U. S. 300, 305; Ex parte Hudg- 
ings, 249 U. S. 378; Ex parte Uppercu, 239 U. S. 435; Matter of Heff, 197 U. S. 488; Ex 
parte Siebold, 100 U. S. 371; Ex parte Watkins, 3 Pet. 193; United States v. Peters, 3 Dall. 
121. 

* Ex parte United States, 287 U. 8. 241; Maryland v. Soper (No. 1), 270 U. S. 9, 27-28; 
Maryland v. Soper (No. 2), 270 U. 8S. 36; Maryland v. Soper (No. 3), 270 U. S. 44; Colorado 
v. Symes, 286 U. S. 510; McCullough v. Cosgrave, 309 U. S. 634; Ex parte Kawato, 317 U. 8. 
69; see Los Angeles Brush Corp. v. James, 272 U. S. 701. 

8 See particularly the discussion in Maryland v. Soper (No. 1), 270 U. S. 9, 28-30, and in 
Ex parte United States, 287 U. S. 241. Compare Ex parte Siebold, 100 U. S. 371. 

Ex parte United States, supra, was not and could not have been a case of original jurisdic- 


tion. The Constitution confers original jurisdiction only in cases affecting ambassadors, 
other public ministers and consuls, and “those in which a State shall be Party” (Art. III, 
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The common law writs, like equitable remedies, may be granted or with- 
held in the sound discretion of the Court, Ex parte Skinner & Eddy Corp., 265 
U.S. 86, 95-96; Ex parte City of Monterey, 269 U.S. 527; Maryland v. Soper 
(No. 1), 270 U. 8. 9, 29; United States v. Dern, 289 U. 8. 352, 359, and are 
usually denied where other adequate remedy is available. Ez parte Baldwin, 
291 U. S. 610. And ever since the statute vested in the circuit courts of 
appeals appellate jurisdiction on direct appeal from the district courts, this 
Court, in the exercise of its discretion, has in appropriate circumstances 
declined to issue the writ to a district court, but without prejudice to an 
application to the circuit court of appeals (Hx parte Apex Mfg. Co., 274 U.S. 
725; Ex parte Daugherty, 282 U.S. 809; Ex parte Krentler-Arnold Hinge Last 
Co., 286 U. S. 533), which likewise has power under § 262 of the Judicial 
Code to issue the writ. McClellan v. Carland, 217 U.S. 268; Adams v. U. S. 
ex rel. McCann, 317 U.S. 269. 

After a full review of the traditional use of the common law writs by this 
Court, and in issuing a writ of mandamus, in aid of its appellate jurisdiction, 
to compel a district judge to issue a bench warrant in conformity to statutory 
requirements, this Court declared in Ex parte United States, 287 U.S. 241, 
248-49: ‘‘The rule deducible from the later decisions, and which we now 
affirm, is, that this Court has full power in its discretion to issue the writ of 
mandamus to a federal district court, although the case be one in respect of 
which direct appellate jurisdiction is vested in the circuit court of appeals— 
this Court having ultimate discretionary jurisdiction by certiorari—but that 


such power will be exercised only where a question of public importance is in- 
volved, or where the question is of such a nature that it is peculiarly appro- 
priate that such action by this Court should be taken. In other words, appli- 
cation for the writ ordinarily must be made to the intermediate appellate 
court, and made to this Court as the court of ultimate review only in such 
exceptional cases.’’ 4 


§2, cl. 2). Nostate was made a party to Ex parte United States. The United States has 
never been held to be a “State” within this provision—and it obviously is not—nor has it 
any standing to bring an original action in this Court which does not otherwise come within 
one of the provisions of Article III, § 2, cl. 2. United States v. Texas, 143 U. S. 621, relied 
upon to sustain a different view, was within the original jurisdiction because the state of 
Texas was the party defendant. And until now it has never been suggested that necessity, 
however great, warrants the exercise by this Court of original jurisdiction which the Con- 
stitution has not conferred upon it. Moreover, even if Congress had withdrawn this Court’s 
appellate jurisdiction by the 1925 Act, there would have been no necessity in Ex parte 
United States for inventing an original jurisdiction which the Constitution had withheld, 
since a writ of mandamus could have been applied for in the circuit court of appeals. 

‘The suggestion that the Judiciary Act of 1925 was intended to curtail the jurisdiction 
previously exercised by this Court in granting such writs to the district courts finds no sup- 
port in the history or language of the Act. The Act was originally prepared by a committee 
of justices of this Court, by whom it was submitted to Congress for consideration. Four 
members of this Court gave testimony before Congressional committees in explanation of the 
purposes and meaning of the Act, and Chief Justice Taft submitted a detailed statement of 
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We conclude that we have jurisdiction to issue the writ as prayed. And 
we think that—unless the sovereign immunity has been waived—the case is 
one of such public importance and exceptional character as to call for the 
exercise of our discretion to issue the writ rather than to relegate the Republic 
of Peru to the circuit court of appeals, from which it might be necessary to 
bring the case to this Court again by certiorari. The case involves the dig- 
nity and rights of a friendly sovereign state, claims against which are nor- 
mally presented and settled in the course of the conduct of foreign affairs 
by the President and by the Department of State. When the Secretary 
elects, as he may and as he appears to have done in this case, to settle claims 
against the vessel by diplomatic negotiations between the two countries 


the changes which the Act would effect. These disclose that the great purpose of the Act 
was to curtail the Court’s obligatory jurisdiction by substituting, for the appeal as of right, 
discretionary review by certiorari in many classes of cases. In all the oral and written sub- 
missions by members of this Court, and in the reports of the committees of Congress which 
recommended adoption of the bill, there is not a single suggestion that the Act would with- 
draw or limit the Court’s existing jurisdiction to direct the common law writs to the district 
courts when, in the exercise of its discretion, it deemed such a remedy appropriate. [See 
Résumé, together with Citations Affecting Sections of Senate Bill 3164, submitted by Chief 
Justice Tait, printed for use of Senate Committee on the Judiciary, 67th Cong., 2d Sess.; 
Hearing on 8. 2060 and S. 2061, before a Subcommittee of the Senate Coramittee on the 
Judiciary, Feb. 2, 1924, 68th Cong., Ist Sess.; Hearing on H. R. 8206 before House Com- 
mittee on the Judiciary, Dec. 18, 1924, 68th Cong., 2d Sess.; S. Rep. No. 362, 68th Cong., 
Ist Sess.; H. Rep. No. 1075, 68th Cong., 2d Sess.] The changes in existing law proposed to 
be made by the Act were set forth with painstaking detail. It is hardly conceivable that the 
justices of this Court, fully familiar with its practice, would have left unexpressed an inten- 
tion—had such intention really existed—to curtail drastically a jurisdiction which the Court 
had exercised under statutory authority from the beginning of its history. Ex parte United 
States, and most of the other cases cited in note 2, supra, were decided at a time when mem- 
bers of the Court’s committee responsible for the 1925 Act were still members of the Court. 
The Court’s unanimous concurrence in the existence of its jurisdiction in the cases subse- 
quent to the 1925 Act establishes a practice (cf. Stuart v. Laird, 1 Cranch 299, 309) which 
would be beyond explanation if there had been any thought that any provision of the Act 
had placed such a restriction on the Court’s jurisdiction to issue the writs. 

Nor can it be said that this legislative history gives any support to the suggestion that the 
failure of the 1925 Act to cut off the jurisdiction of this Court to issue the common law writs 
to district courts was inadvertent, and that the Act should therefore be construed as though 
it had done what it failed todo. The jurisdiction of this Court to issue such writs, like its 
jurisdiction to grant certiorari, is discretionary. The definite aim of the 1925 Act was to 
enlarge, not to destroy, the Court’s discretionary jurisdiction. That aim can hardly give 
rise to an inference of an unexpressed purpose to amend or repeal the statutes of the United 
States conferring jurisdiction on the Court to issue the writs, or an inference that such would 
have been the purpose had repeal been proposed. The exercise of that jurisdiction has 
placed no undue burden on this Court. It is significant that, since 1925, less than ten of the 
numerous applications to this Court for such writs have been granted. Only in rare in- 
stances has their denial been the occasion for an opinion dealing with questions of public 
importance. See, e.g., Los Angeles Brush Corp. v. James, 272 U. 8. 701; Ex parte Baldwin. 
291 U.S. 610; Ex parte Colonna, 314 U.S. 510; cf. Mooney v. Holohan, 294 U.S. 103. And 
whatever the scope of the jurisdiction of this Court, in no case does it decline to examine an 
application in order to determine whether it has jurisdiction. 
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rather than by continued litigation in the courts, it is of public importance 
that the action of the political arm of the Government taken within its ap- 
propriate sphere be promptly recognized, and that the delay and inconven- 
ience of a prolonged litigation be avoided by prompt termination of the pro- 
ceedings in the district court. If the Republic of Peru has not waived its 
immunity, we think that there are persuasive grounds for exercising our 
jurisdiction to issue the writ in this case and at this time without requiring 
petitioner to apply to the circuit court of appeals, and that those grounds are 
at least as strong and urgent as those found sufficient in Ex parte United 
States, in Maryland v. Soper, in Colorado v. Symes, and in McCullough v. 
Cosgrave, all supra, note 2. We accordingly pass to the question whether 
petitioner has waived his immunity. 

This case presents no question of the jurisdiction of the district court over 
the person of a defendant. Such jurisdiction must be acquired either by the 
service of process or by the defendant’s appearance or participation in the 
litigation. Here the district court acquired jurisdiction in rem by the seizure 
and control of the vessel, and the libelant’s claim against the vessel constituted 
a case or controversy which the court had authority to decide. Indeed, for 
the purpose of determining whether petitioner was entitled to the claimed 
immunity, the district court, in the absence of recognition of the immunity 
by the Department of State, had authority to decide for itself whether all the 
requisites for such immunity existed—whether the vessel when seized was 
petitioner’s, and was of a character entitling it to the immunity. See Hx 
parte Muir, supra; The Pesaro, 255 U. S. 216; Berizzi Bros. Co. v. S. S. 
Pesaro, 271 U. 8. 562; The Navemar, supra. Therefore the question which 
we must decide is not whether there was jurisdiction in the district court, 
acquired by the appearance of petitioner, but whether the jurisdiction which 
the court had already acquired by seizure of the vessel should have been 
relinquished in conformity to an overriding principle of substantive law. 

That principle is that courts may not so exercise their jurisdiction, by the 
seizure and detention of the property of a friendly sovereign, as to embarrass 
the executive arm of the government in conducting foreign relations. ‘‘In 
such cases the judicial department of this government follows the action of 
the political branch, and will not embarrass the latter by assuming an an- 
tagonistic jurisdiction.”” United States v. Lee, 106 U. 8. 196, 209. More 
specifically, the judicial seizure of the vessel of a friendly toreign state is so 
serious a challenge to its dignity, and may so affect our friendly relations 
with it, that courts are required to accept and follow the executive determina- 
tion that the vessel is immune. When such a seizure occurs the friendly 
foreign sovereign may present its claim of immunity by appearance in the 
suit and by way of defense to the libel. J'he Navemar, supra, 74 and cases 
cited; Ex parte Muir, supra. But it may also present its claim to the De- 
partment of State, the political arm of the Government charged with the 
conduct of our foreign affairs. Upon recognition and allowance of the claim 


iy 
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by the State Department and certification of its action presented to the court 
by the Attorney General, it is the court’s duty to surrender the vessel and 
remit the libelant to the relief obtainable through diplomatic negotiations. 
The Navemar, supra, 74; The Exchange, 7 Cranch 116. This practice is 
founded upon the policy, recognized both by the Department of State and the 
courts, that our national interest will be better served in such cases if the 
wrongs to suitors, involving our relations with a friendly foreign power, are 
righted through diplomatic negotiations rather than by the compulsions 
of judicial proceedings. 

We cannot say that the Republic of Peru has waived its immunity. It 
has consistently declared its reliance on the immunity, both before the De- 
partment and in the district court. Neither method of asserting the im- 
munity is incompatible with the other. Nor, in view of the purpose to be 
achieved by permitting the immunity to be asserted, are we able to perceive 
any ground for saying that the district court should disregard the claim of 
immunity, which a friendly sovereign is authorized to advance by way of 
defense in the pending suit, merely because the sovereign has seen fit to pre- 
serve its right to interpose other defenses. The evil consequences which 
might follow the seizure of the vessel are not any the less because the friendly 
state asserts other grounds for the vessel’s release. 

Here the State Department has not left the Republic of Peru to intervene 
in the litigation through its Ambassador as in the case of The Navemar. The 
Department has allowed the claim of immunity and caused its action to be 
certified to the district court through the appropriate channels. The cer- 
tification and the request that the vessel be declared immune must be ac- 
cepted by the courts as a conclusive determination by the political arm of the 
Government that the continued retention of the vessel interferes with the 
proper conduct of our foreign relations. Upon the submission of this cer- 
tification to the district court, it became the court’s duty, in conformity to 
established principles, to release the vessel and to proceed no further in the 
cause. We have no occasion to decide whether the court should surrender 
the vessel and dismiss the suit on certification of sovereign immunity by the 
Secretary, made after the friendly sovereign has once unqualifiedly assented 
to a judicial determination of the controversy. 

The motion for leave to file is granted. We assume that, in view of this 
opinion, formal issuance of the writ will be unnecessary, and we direct that 
the writ issue only on further application by the petitioner. 

Mr. Justice RoBERTs concurs in the result. 


Mr. Justice FRANKFURTER, dissenting. 

If due regard be had for its aims, the Judiciary Act of 1925, 43 Stat. 936, 
denies us, in my opinion, the power to review the action in this case of the 
District Court for the Eastern District of Louisiana, even though such review 
is cast in form of a writ of prohibition or of mandamus. But, even assuming 
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we have discretionary power to issue such writs to a district court, we should 
in the circumstances of this case abstain from exercising that power in view 
of the absence of any showing that relief equally prompt and effective and 
consonant with the national interest was not, and is not, available in the 
appropriate Circuit Court of Appeals. 

The range of cases that may be brought here directly from the district 
courts and the rigor with which we limit our discretionary jurisdiction de- 
termine the capacity of this Court adequately to discharge its essential func- 
tions. I shall therefore briefly state the grounds for believing that this 
case is improperly here, that the rule should be discharged, and the motion 
for leave to file the petition be denied. I put to one side the relation of the 
Peruvian Ambassador to this litigation. This is not a proceeding falling 
under the rubric ‘“‘Cases affecting Ambassadors” and thereby giving us 
original jurisdiction. My brethren do not so treat it, and our common start- 
ing point is that in taking hold of this case the Court is exercising its appellate 
jurisdiction. 

We are also agreed that this Court ‘‘can exercise no appellate jurisdiction, 
except in the cases, and in the manner and form, defined and prescribed by 
Congress.”” Amer. Const. Co. v. Jacksonville Railway, 148 U.S. 372, 378. 
Had this case arisen under the Evarts Act (Act of March 3, 1891, 26 Stat. 
826), appeal could have been taken from the district court, since its jurisdic- 
tion was in issue, directly to this Court without going to the Circuit Court of 
Appeals. See, e.g., Wilson v. Republic Iron Co., 257 U.S. 92. And since the 
case would have been within the immediate appellate jurisdiction of this 
Court, §§ 13 and 14 of the first Judiciary Act, 1 Stat. 73, 80-82 (now 28 
U. S. C. §§ 342, 377, 451), would have authorized this Court to issue an 
appropriate writ to prevent frustration of its appellate power, see Exparie 
Crane, 5 Pet. 190, or have enabled it to accelerate its own undoubted re- 
viewing authority where, under very exceptional circumstances, actual and 
not undefined interests of justice so required. Compare Jn re Chetwood, 
165 U.S. 443; Whitney v. Dick, 202 U.S. 132; Adams v. U.S. ex rel, McCann, 
317 U.S. 269. 

The power to issue these auxiliary writs is not a qualification or even a loose 
construction of the strict limits, defined by the Constitution and the Congress, 
within which this Court must move in reviewing decisions of lower courts. 
There have been occasional, but not many, deviations from the true doctrine 
in employing these auxiliary writs as incidental to the right granted by 
Congress to this Court to review litigation, in aid of which it may become 
necessary to issue a facilitating writ. The issuance of such a writ is, in 
effect, an anticipatory review of a case that can in due course come here 
directly. When the Act of 1891 established the intermediate courts of ap- 
peals and gave to them a considerable part of the appellate jurisdiction for- 
merly exercised by the Supreme Court, the philosophy and practice of federal 
appellate jurisdiction came under careful scrutiny. This Court uniformly 
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and without dissent held that it was without power to issue a writ of man- 
damus in a case in which it did not otherwise have appellate jurisdiction. In 
re Massachusetts, 197 U.S. 482, and In re Glaser, 198 U. S. 171. In these 
cases rules were discharged because, under the Circuit Courts of Appeals 
Act, appeals could not be brought directly to the Supreme Court but would 
have to go to the Circuit Court of Appeals, and only thereafter could they 
come here, if at all, through certiorari. But review could be brought 
directly to this Court of cases in which the jurisdiction of the district court 
was in issue, and therefore writs of “‘ prohibition or mandamus or certiorari as 
ancillary thereto,” In re Massachusetts, supra at 488, were available. Cases 
which came here directly, prior to the Judiciary Act of February 13, 1925, 43 
Stat. 936, to review the jurisdiction of the district courts, whether on appeal 
or through the informal procedure of auxiliary writs, are therefore not rele- 
vant precedents for the present case. 

The Judiciary Act of 1925 was aimed to extend the Court’s control over 
its business by curtailing its appellate jurisdiction drastically. Relief was 
given by Congress to enable this Court to discharge its indispensable func- 
tions of interpreting the Constitution and preserving uniformity of decision 
among the eleven intermediate courts of appeals. Periodically since the 
Civil War—to speak only of recent times—the prodigal scope of the appellate 
jurisdiction of this Court brought more cases here than even the most com- 
petent tribunal could wisely and promptly adjudicate. Arrears became in- 
evitable until, after a long legislative travail, the establishment in 1891 of 
intermediate appellate tribunals freed this Court of a large volume of busi- 
ness. By 1916 Congress had to erect a further dam against access to this 
Court of litigation that already had been through two lower courts and was 
not of a nature calling for the judgment of the Supreme Court. Act of 
September 6, 1916, 39’ Stat. 726. But the increase of business—the inev- 
itable aftermath of the Great War and of renewed legislative activity— 
soon caught up with the meager relief afforded by the Act of 1916. The old 
evils of an ovecburdened docket reappeared. Absorption of the appellate 
jurisdiction of the Supreme Court by cases that should have gone to, or been 
left with, the circuit court of appeals resulted in unjustifiable subordination 
of the national interests in the special keeping of this Court. To be sure, 
the situation was not as bad as that which called the circuit courts of appeals 
into being. In the eighties three to four years elapsed between the docketing 
and the hearing of a case. But it was bad enough. In 1922 Chief Justice 
Taft reported to Congress that it took from fifteen to eighteen months for a 
case to reach argument. 

The needless clog on the Court’s proper business came from two sources. 
More than a dozen classes of cases could have a second review in the Supreme 
Court, as a matter of right, after an unsuccessful appeal in the circuit courts 
of appeals. With a single exception all adjudications by the circuit courts of 
appeals were by the Act of 1925 made reviewable only by the discretionary 


JUDICIAL DECISIONS 141 


writ of certiorari. But no less prolific a source of mischief in the practical 
application of the appellate jurisdiction of the Supreme Court prior to the 
Act of 1925, was the right to bring cases directly to this Court from the dis- 
trict courts. According to the figures submitted to Congress in support of 
the need for the 1925 legislation, one-sixth of the total business of the Supreme 
Court came directly from the district courts. (Hearing before a Sub- 
committee of the Committee on the Judiciary, United States Senate, 68th 
Cong., Ist Sess., on 8. 2060 and 8S. 2061, pp. 32-33, 44-45.) Most of these 
cases presented phases of the general question now before us, namely, the 
right of a district court to adjudicate. The obvious remedy for this un- 
warranted direct review of courts of first instance was to shut off direct 
access from the district courts to this Court. That is exactly what was 
proposed. In the language of the chief spokesman before the judiciary 
Committees, ‘‘Section 238 as amended and reénacted in the bill would per- 
mit cases falling within four particular classes, and those only, to come from 
the district courts directly to the Supreme Court. . . . Apart from cases 
within these four classes, the bill provides that the immediate review of all 
decisions in the district courts shall be in the circuit courts of appeals. We 
regard this as the better course and calculated to promote the public in- 
terest.” Ibid., 33-34. This conception of ‘‘the public interest’”’ was trans- 
lated into law, except that in one additional class of cases direct review was 
allowed from the district courts to this Court. Suffice it to say that the five 
accepted categories are not in serious derogation of the wise requirement 
that review of action by the district courts belongs to the circuit courts of 
appeals. All five either involve litigation before a district court composed 
of three judges, or ordinarily touch matters of national concern. 

The present power of this Court to review directly dicisions of district 
courts must be determined by the restrictions Congress imposed in the Act 
of 1925. The language of that section is significant: 

‘A direct review by the Supreme Court of an interlocutory or final 
judgment or decree of a district court may be had where it is so pro- 


vided in the following Acts or parts of Acts, and not otherwise. . . .”’ (48 
Stat. 936, 938—italics provided.) 


This case does not fall even remotely within any of these five Acts.' We 


1“Spo. 238. A direct review by the Supreme Court of an interlocutory or final judgment 
or decree of a district court may be had where it is so provided in the following Acts or parts 
of Acts, and not otherwise: 

(1) Section 2 of the Act of February 11, 1903, ‘to expedite the hearing and determination’ 
of certain suits brought by the United States under the antitrust or interstate commerce 
laws, and so forth. 

(2) The Act of March 2, 1907, ‘ providing for writs of error in certain instances in criminal 
cases’ where the decision of the district court is adverse to the United States. 

“(3) An Act restricting the issuance of interlocutory injunctions to suspend the enforce- 
ment of the statute of a State or of an order made by an administrative board or commission 
created by and acting under the statute of a State, approved March 4, 1913, which Act is 


142 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


have thus been given no appellate jurisdiction over this controversy, but by 
resort to so-called ancillary writs we are exercising appellate jurisdiction 
here. On principle, it is still as true as it was held to bein In re Massachu- 
setts, supra, and In re Glaser, supra, that ‘‘in cases over which we possess 
neither original nor appellate jurisdiction we cannot grant prohibition or 
mandamus... . as ancillary thereto.” 197 U.S. 482, 488. This does not 
imply that by indirection the Act of 1925 repealed what were originally 
§§ 13 and 14 of the Judiciary Act of 1789, on which, in their present form 
in the United States Code (28 U.S. C. §§ 342, 377, 451), the Court relies. 
The new distribution of appellate jurisdiction between the Supreme Court 
and the circuit courts of appeals did not repeal these old provisions. It does, 
however, call for restriction of their application in harmony with this new 
distribution. Ancillary writs are still available both for the circuit courts 
of appeals and this Court when they may in fact be ancillary to a main 
suit. See Ex parte Kawato, 316 U. 8. 650, 317 U. S. 69, 71 (leave to file 
petition for writ of mandamus granted after such leave was denied by the 
Circuit Court of Appeals); and Adams v. U.S. ex rel. McCann, 317 U.S. 269. 
But when we cannot have jurisdiction in a case on appeal, no proceeding 
can be ancillary to it. 

I am not unmindful that the hearings on the Judiciary Aci of 1925 before 
the Committees of Congress are completely silent regarding the appellate 
jurisdiction of this Court through use of ancillary writs. But it would not 
be the first time in the history of judiciary legislation that eminent jurisdic- 
tional authorities and expert draftsmen, preoccupied with major problems in 
a large scheme for relieving this Court of undue business, have been forgetful 
of minor aspects of jurisdiction. For instance, it took six years to deal with 
the implications overlooked by Senator Evarts in using the phrase “‘in- 
famous crimes” in the Act of 1891. (See Jnre Claasen, 140 U. 8. 200, and H. 
Rep. No. 666, 54th Cong., Ist Sess., the letter of Chief Justice Fuller to Sena- 
tor Hoar in 23 Cong. Rec. 3285-86, Report of Attorney General Olney for 
1893, xxv, and the Act of January 20, 1897, 29 Stat. 492.) Legislation by 
even the most competent hands, like other forms of composition, is subject to 
the frailties of the imagination. Concentration on the basic aims of a reform 


hereby amended by adding at the end thereof, ‘The requirement respecting the presence of 
three judges shall also apply to the final hearing in such suit in the district court; and a 
direct appeal to the Supreme Court may be taken from a final decree granting or denying a 
permanent injunction in such suit.’ 

*“*(4) So much of ‘An Act making appropriations to supply urgent deficiencies in appro- 
priations for the fiscal year 1913, and for other purposes,’ approved October 22, 1913, as 
relates to the review of interlocutory and final judgments and decrees in suits to enforce, 
suspend, or set aside orders of the Interstate Commerce Commission other than for the 
payment of money. 

(5) Section 316 of ‘An Act to regulate interstate and foreign commerce in livestock, 
livestock products, dairy products, poultry, poultry products, and eggs, and for other pur- 
poses’ approved August 15, 1921.” 43 Stat. 936, 938. 
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like the Act of 1925 inevitably overlooks lacunae and ambiguities which the 
future reveals and which the future must correct. The Act of 1925, despite 
its deft authorship, soon revealed such ambiguities. See the series of cases 
collected in Phillips v. United States, 312 U. S. 246, 250-51. They were 
resolved by faithful enforcement of the central purpose of the Act of Febru- 
ary 13, 1925, which was ‘‘to keep within narrow confines our appellate 
docket,’”’ 312 U.S. at 250. For more than half a century the desire of Con- 
gress to cut down the appellate jurisdiction of this Court has been given 
effect in a variety of situations even though Congress did not adequately 
express such purpose. See, for instance, McLish v. Roff, 141 U. S. 661; 
Robinson v. Caldwell, 165 U. 8. 359; American Sugar Refining Co. v. New 
Orleans, 181 U.S. 277; American Security Co. v. Dist. of Columbia, 224 U. 
S. 491; Inter-Island Steam Naw. Co. v. Ward, 242 U.S. 1. 

Finally, it is urged that practice since the Judicial Act of 1925 sanctions the 
present assumption of jurisdiction. Cases like Ez parte Northern Pac. R. Co., 
280 U.S. 142, ordering a district judge to summon three judges to hear a suit 
under § 266 of the Judicial Code (28 U.S. C. § 380), must be put to one side. 
This is one of the excepted classes under the Act of 1925 in which direct re- 
view lies from a district court to the Supreme Court, and it is therefore an 
orthodox utilization of an ancillary writ within the rule of In re Massachu- 
setts, supra. Of all the other cases in which, since the Act of 1925, a writ was 
authorized to be issued, none is comparable to the circumstances of the pres- 
ent case. In one, Ex parte Kawato, supra, the appellate jurisdiction of this 
was invoked only after it was denied by a circuit court of appeals. Another, 
Ex parte United States, 287 U. S. 241, while in form a review of action by a 
district court, was in fact an independent suit by the United States because 
no appeal as such lay from the refusal of the district judge in that case to issue 
a bench warrant in denial of his duty. If the suit was a justiciable contro- 
versy through use of the ancillary writ, it was equally justiciable if regarded 
as an original suit by the United States. While, to be sure, it was not for- 
mally such, and while an ordinary suit by the United States to enforce an 
obligation against one of its citizens properly cannot be brought within the 
original jurisdiction of this Court, Ex parte United States, supra, was quite 
different. There the United States sought enforcement of a public duty for 
which no redress could be had in any other court. Therefore, the considera- 
tions which led this Court in United States v. Texas, 143 U. 8S. 621, to allow 
the United States to initiate an original suit in this Court, although the 
merely literal language of the Constitution precluded it (as the dissent in that 
case insisted), might have been equally potent to allow assumption of such 
jurisdiction in the circumstances of Ex parte United States. But, in any 
event, merely because there is no other available judicial relief is no reason 
for taking appellate jurisdiction. For some situations the only appropriate 
remedy is corrective legislation. Of the same nature were four other cases, 
three suits by Maryland and one by Colorado. Maryland v. Soper (1), 270 
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U. 8. 9; Maryland v. Soper (2), 270 U. 8. 36; Maryland v. Soper (3), 270 
U.S. 44; Colorado v. Symes, 286 U. 8. 510. These cases were not ordinary 
claims by a state against one of its citizens for which the state courts are the 
appropriate tribunals, see California v. Southern Pacific Co., 157 U. 8S. 229. 
They were in effect suits by states against federal functionaries in situations 
in which the citizenship of these functionaries was irrelevant to the con- 
troversy. And so the considerations that made the controversies by Mary- 
land and Colorado justiciable through ancillary writs might have been 
equally relevant in establishing justiciability for original suits in this Court 
under Article III, Section 2. It is not without significance that the Mary- 
land v. Soper cases and Colorado v. Symes, which the Court now regards as 
precedents for the ruling in Ez parte United States, were not even referred to 
in the opinion in the latter case. 

if Ex parte United States, the Maryland v. Soper cases, and Colorado v. 
Symes, supra, are not to be supported on the basis of their peculiar circum- 
stances which might have justified the Court in assuming jurisdiction, they 
should be candidly regarded as deviations from the narrow limits within 
which our appellate jurisdiction should move. They would then belong with 
the occasional lapses which occur when technical questions of jurisdiction 
are not properly presented to the Court and consciously met. That leaves 
two other cases, Los Angeles Brush Corp. v. James, 272 U.S. 701, and Mc- 
Cullough v. Cosgrave, 309 U. S. 634. In the Los Angeles Brush case, the 
Court explicitly refused to invoke authority to issue an ancillary writ inas- 
much as the appellate jurisdiction of the controversy belonged to the Circuit 
Court of Appeals and not to this Court. The case concerned ‘‘the enforce- 
ment of the Equity Rules,” 272 U.S. at 706, and the power which this Court 
recognized in that case was part of the duty imposed upon the Court by 
Congress to formulate and put in force the Equity Rules. The McCullough 
case was equally restricted. It merely followed the Los Angeles Brush case 
in enforcing the Equity Rules. 

To be sure, Ex parte United States, supra, stated that later cases had quali- 
fied In re Massachusetts and In re Glaser, supra. But the cases that were 
avouch (McClellan, v. Carland, 217 U.S. 268; Ex parte Abdu, 247 U.S. 27) 
in no wise called into question In re Massachusetts and In re Glaser, and the 
actual decisions left them intact. The authority of In re Massachusetts, 
supra, and In re Glaser, supra, was unquestioned as late as 1923, in Magnum 
Co. v. Coty, 262 U.S. 159, after, that is, the cases referred to in Ex parte 
United States, supra, as having limited In re Massachusetts and In re Glaser. 
The essence of the Act of 1925 was curtailment of our appellate jurisdiction 
as a measure necessary for the effective discharge of the Court’s functions. 
It is hardly consonant with this restrictive purpose of the Act of 1925 to 
enlarge the opportunities to come to this Court beyond the limit recognized 
and enforced under the Act of 1891—that there can be no ancillary jurisdic- 
tion where the litigation on the merits could not directly come here for re- 
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view. In only one of the cases since the Act of 1925 in which the ancillary 
writs were invoked in situations in which this Court did not have direct ap- 
pellate jurisdiction, did counsel call to the attention of this Court the bearing 
of the Act of 1925 upon the power to issue ancillary writs and the relevance 
of cases prior to that Act, and in no case did this Court apparently address 
itself to the problem now canvassed. Authority exercised sub silentio does 
not establish jurisdiction. Throughout its history it has been the firm policy 
of this Court not to recognize the exercise of jurisdiction under such circum- 
stances as precedents when the question is first sharply brought for decision. 
United States v. More, 3 Cranch 159, 172; Snow v. United States, 118 U.S. 
346, 354-55; Cross v. Burke, 146 U.S. 82, 87; Louisville Trust Co. v. Knott, 
191 U. 8. 225, 236; Arant v. Lane, 245 U. S. 166, 170. 

In deciding whether to give a latitudinarian or a restricted scope to the 
appellate jurisdiction of this Court, the important factor is the number of 
instances in which applications for the exercise of the Court’s jurisdiction 
has been or may be made, not the number of instances in which the jurisdic- 
tion has been exercised. And so it tells little that less than ten applications 
for mandamus have been granted since the Act of 1925. What is far more 
important is that merely for the first seven Terms after that Act not less 
than seventy-two applications for such writs were made. Every application 
consumes time in consideration, whether eventually granted or denied. 

Had the Court jurisdiction, this case would furnish no occasion for its 
exercise. On whatever technical basis of jurisdiction the availability of these 
writs may have been founded, their use has been reserved for very special 
circumstances. However varying the language of justification, these an- 
cillary writs have been issued only to further some imperative claim of jus- 
tice. In the present case, the upshot of these proceedings is to circumvent 
the intermediate appellate court as the natural and normal resort for relief 
from a claim of want of jurisdiction in the district court. 

No palpable exigency either of national or international import is made 
manifest for seeking this extraordinary relief here. For all practical purposes 
the litigation has ceased to concern a vessel belonging to a sister republic. 
While, to be sure, the legal issues turn on the claim of sovereign immunity 
by Peru in a vessel libeled in an American harbor, the ship has long since 
been released and the actual stake of the controversy is a bond. Thus the 
case for our intervention, to the disregard of the Circuit Court of Appeals, 
cannot be put higher than the propriety of vindicating the dignity of a 
friendly foreign state. 

But surely this is to introduce the formal elegancies of diplomacy into the 
severe business of securing legal rights through the judicial machinery nor- 
mally adapted for the purpose. After all, if the framers of the Constitution 
had deemed litigation in this Court alone to comport with appropriate regard 
for the dignity of a friendly foreign state, they would have given this Court 
original jurisdiction in such cases. If our nearest neighbors wished to litigate 
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in this country, they could not bring suit in this Court. See Monaco vy. 
Mississippi, 292 U.S. 313. It is not deemed incompatible with the dignity 
of the United States itself to begin suit in a district court, have the litigation 
proceed to the circuit court of appeals, and only by our leave reach this 
Court. See, e.g., United States v. California, 297 U.S. 175. Litigation in- 
volving the interests of the United States in ships owned by it has twice re- 
cently gone through this normal process, and it will not be thought that the 
dignity of the United States was thereby compromised. Indeed, under the 
arrangements made by Congress in 1925, measures deemed indispensable for 
the conduct of the war could be nullified by district courts and could not 
come here for review until appeal was duly taken to the circuit courts of 
appeals. To be sure, Congress has wisely provided that once such an ap- 
peal is filed this Court in its discretion may bring the appeal here. See, e.g., 
White v. Mechanics Securities Corp., 269 U. S. 283; Norman v. B. & O. R. 
Co., 294 U.S. 240, 294-95; Ex parte Quirin, 317 U.S. 1, 19-20. To require 
a foreign state to seek relief in an orderly fashion through the circuit court 
of appeals can imply an indifference to the dignity of a sister nation only on 
the assumption that circuit courts of appeals are not courts of great authority. 
Our federal judicial system presupposes the contrary. Certainly this Court 
should in every possible way attribute to these courts a prestige which in- 
vites reliance for the burdens of appellate review except in those cases, rela- 
tively few, in which this Court is called upon to adjudicate constitutional 
issues or other questions of national importance. 

To remit a controversy like this to the circuit court of appeals where it 
properly belongs is not to be indifferent to claims of importance but to be 
uncompromising in safeguarding the conditions which alone will enable this 
Court to discharge well the duties entrusted exclusively to us. The tre- 
mendous and delicate problems which call for the judgment of the nation’s 
ultimate tribunal require the utmost conservation of time and energy even 
for the ablest judges. Listening to arguments and studying records and 
briefs constitute only a fraction of what goes into the judicial process. For 
one thing, as the present law reports compared with those of even a genera- 
tion ago bear ample testimony, the types of cases that now come before the 
Court to a considerable extent require study of materials outside the techni- 
cal law books. But more important, the judgments of this Court are collec- 
tive judgments. Such judgments presuppose ample time and freshness of 
mind for private study and reflection in preparation for discussions in Con- 
ference. Without adequate study there cannot be adequate reflection; 
without adequate reflection there cannot be adequate discussion; without 
adequate discussion there cannot be that mature and fruitful interchange of 
minds which is indispensable to wise decisions and luminous opinions. 

It is therefore imperative that the docket of the Court be kept down, that 
no case be taken which does not rise to the significance of inescapability for 
the responsibility entrusted to this Court. Every case that is allowed to 
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come here which, judged by these standards, may well be left either to the 
state courts or to the circuit courts of appeals, makes inroads upon thought 
and energy which properly belong to the limited number of cases which only 
this Court can adjudicate. Even a judge of such unique gifts and experi- 
ence as Mr. Justice Holmes felt at the very height of his powers, as we now 
know, the whip of undue pressure in his work. One case is not just one case 
more, and does not stop with being just one more case. Chief Justice Taft 
was not the last judge who, as he said of himself, ‘having a kind heart, I 
am inclined to grant probably more [discretionary reviews] than is wise.” 
(Hearing before the Committee on the Judiciary, House of Representatives, 
68th Cong., 2d Sess., on H. R. 8206, p. 27.) 

In a case like this, we should deny our power to exercise jurisdiction. 
But, in any event, we should refuse to exercise it. By such refusal we would 
discourage future applications of a similar kind, and thereby enforce those 
rigorous standards in this Court’s judicial administration which alone will 
give us the freshness and vigor of thought and spirit that are indispensable 
for wise decisions in the causes committed to us. 


Mr. Justice Reed is of the opinion that this Court has jurisdiction to grant 
the writ requested, Ex parte United States, 287 U.S. 241, but concurs in this 
dissent on the ground that application for the writ sought should have been 
made first to the Circuit Court of Appeals. 


THE GLENROY * 


GREAT BRITAIN: PROBATE, DIVORCE AND ADMIRALTY 
[Lord Merriman, P., August 26, 1943.] 


An alien enemy has the right of appearance in the Prize Court if his claim 
is based on an international treaty or convention or some other immunity 
recognized by the law of nations enabling him to sustain a persona standi in 
judicio. Otherwise he must obtain the licence of the Crown to entitle him 
to be heard, even if he does not assert any right to the release of the subject- 
matter of his claim but merely resists its condemnation. The Prize Court 
itself has no discretion to allow an alien enemy to prosecute his claim. 

Dictum as to the discretion of the Court in The Pomona (59 The Times L. 
R. 111) not followed. 

Dicta in V/O Sovfracht v. N. V. Gebr van Udens Scheepvaart en Agentuur 
Maatschappij (59 The Times L. R. 101; [1943] A. C. 203) discussed and ex- 
plained. 

The affidavits required to be filed under order 2, r. 22, and order 3, r. 5, 
of the Prize Court Rules, 1939, by an enemy alien should state the capacity 
in which the deponent purports to speak and should disclose the basis of the 
claimant’s assertion of persona standi in judicio. 


* 60 Times Law Reports 8. 
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A consignment of beans shipped by a Japanese company in July, 1939, in a 
British ship, to Hamburg, was seized as prize when the ship was diverted to 
Liverpool after the outbreak of war with Germany. After Japan entered the 
war a controller was appointed by the Board of Trade to wind up the London 
branch of the Japanese company. He entered an appearance and filed a 
claim on behalf of himself, as controller, and also on behalf of the London 
branch and the company in Japan. 

Held, that the controller had a locus standi to prosecute his claim on behalf 
of the London branch without further authority, but that, so far as the claim 
related to the company in Japan, he must obtain some authority from the 
Crown to entitle him to be heard. 


By this summons, taken out by the Procurator-General, the following 
preliminary points were raised: (a) Whether in any, and what, circumstances 
a claimant who, according to municipal law, was an enemy, required specific 
authority from the Crown to enable him to prosecute his claim in a Court of 
Prize in this country; (b) whether on the facts of the case the claimant re- 
quired any further or other authority to prosecute his claim than he had al- 
ready obtained; and in either case (c) what practice should be prescribed to 
regulate the procedure in this connexion. 

The Attorney-General (Sir Donald Somervell, K. C.) and Mr. J. V. Nesbitt 
appeared for the Procurator-General, and Sir Robert Aske, K. C., and Mr. 
Robert Gething for the claimant. 

THE PRESIDENT, in the course of a considered judgment, said: At the out- 
break of the war with Germany the Glenroy, of the Port of Liverpool, was in 
course of a voyage from Hong-kong and other ports to Hamburg via London. 
Included in her cargo were 2,240 bags of beans, consigned by the Otaru 
branch of the Mitsui Bussan Kabushiki Kaisha, a company incorporated in 
Japan (hereinafter called the Mitsui Company), to a branch office carrying 
on business at Hamburg, under a contract dated July 11, 1939. After the 
outbreak of war the Glenroy was diverted to Liverpool. On November 2, 
1939, the beans were seized in prize. 

The writ was issued on November 16, 1939. On December 18, 1939, 
within the time appointed by the rules, an appearance was entered for Mitsui 
and Company, Limited, as owners of the beans. Mitsui and Company, 
Limited (hereinafter called the London branch) is the branch office in the 
United Kingdom of the Mitsui Company, and is registered as such under 
sections 343 and 344 of the Companies Act, 1929. It is not an English com- 
pany and was not, before the entry of Japan into the war, a legal entity, 
either under the Companies Act or at common law. By the combined e!- 
fect of section 3 (2) and section 7 (1) (d) (iii) of the Trading with the Enemy 
Act, 1939, the Defence (Trading with the Enemy) Regulations, 1940, and 
section 3A (1) (a) added to the Act, and to the regulations by Order in Coun- 
cil, 1289 of 1940, a Mr. Spencer, a chartered accountant, was, after Japan 
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had become a belligerent, appointed controller of the London branch to 
supervise the carrying out of a ‘‘restriction order”’ within the meaning of the 
section last mentioned, and by a winding-up order is now controlling and 
supervising the winding-up of the branch. 

On March 2, 1943, an appearance was entered on his behalf as controller 
of the London branch, and on March 12, 1943, he filed the claim which it is 
conceded he is now to be taken as putting forward in the winding-up. The 
significance of this is that, in relation to the Trading with the Enemy legisla- 
tion in force during the last war, it was settled that, for the purposes of wind- 
ing-up, such an undertaking as the London branch became a legal entity 
apart from the parent enemy company, though the, winding-up order applies 
only to the assets and liabilities of the branch business: In re W. Hagelberg 
Aktien-Gesellschaft ({1916] 2 Ch. 503) and In re Th. Goldschmidt, Limited 
({1917] 2 Ch. 194). In the present war Mr. Justice Bennett has held that 
these decisions apply to the trading with the enemy legislation now in force; 
that a winding-up order made thereunder must be held to create, for the pur- 
pose of winding-up, a new entity—namely, the business ordered to be 
wound up; and that this entity is considered as one which can possess assets 
and have liabilities of its own: In re Banca Commerciale Italiana ((1943) 59 
The Times L. R. 231). 

On July 23, 1940, the London branch obtained an order for the release to 
them of the goods on a bail bond to cover their value. Mr. Nesbitt ad- 
mitted that, if and so far as these goods were, at the material time, assets of 
the London branch, the claimant has, without the necessity of obtaining 
any further licence or authority from the Crown, the right to be heard on his 
claim on behalf of the London branch, and none the less so that, as between 
themselves and the Mitsui Company, the London branch may ultimately be 
liable to account to that company: see Continho Caro and Company v. Ver- 
mont and Company (33 The Times L. R. 461; [1917] 2 K. B. 587). He con- 
tended, however, that, if the ownership in the goods was in the Mitsui Com- 
pany to the exclusion of the London branch, the claimant would have no 
authority whatever to be heard on behalf of the Mitsui Company. Apart 
from the point that the claimant has in no way been appointed to represent 
the Mitsui Company as distinct from the London branch, Mr. Nesbitt 
based this contention on two grounds; first, that on the facts deposed to in 
the claimant’s affidavit in support of his claim it is clear, in accordance with 
the principles laid down in the authorities which I am about to discuss, that 
the Mitsui Company can sustain no persona standi in judicio; and, secondly, 
that they must therefore obtain some licence or authority from the Crown to 
entitle them to be heard. 

The claim is made by the claimant in his capacity as controller of the Lon- 
don branch on behalf of himself as such controller and also on behalf of the 
branch and the Mitsui Company, “‘the true, lawful, and sole owners of the 
beans,” and for such losses, costs, charges, damages, and expenses as have 


150 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


arisen or may arise by reason of the said seizure. The grounds of the claim 
are that the controller, branch, or company is the sole owner of the beans, and 
that they were shipped from Japan before the declaration of war, and were 
not at any material time contraband or liable to be treated as such, or liable 
to seizure or condemnation on any other ground. Mr. Gething suggested 
that it was necessary to plead the alleged interest of the Mitsui Company in 
these terms in order accurately to define the nature of the claim; but this, so 
he argued, was a mere matter of form. He was, however, obliged to admit 
that, on the face of the claim, the claimant would be enabled to make any 
part of the claim on behalf of the Mitsui Company. 

It is indisputable that a Prize Court in this country is bound by any enact- 
ment of the Legislature governing its procedure. If, for example, Parlia- 
ment chose to enact that in no circumstances should any enemy, or any par- 
ticular class of enemies, be allowed to make or prosecute a claim in prize, or 
should only be allowed to do so subject to certain restrictions, and the enact- 
ment destroyed or curtailed rights recognized as settled by the law of Prize 
heretofore administered in this country, this Court would nevertheless be 
bound by the enactment. It is equally clear, however, that in so far as those 
rights were destroyed or curtailed the Court would not, pro tanto, be admin- 
istering the law of nations as that law has been interpreted by the Prize 
Courts of this country: see The Zamora (32 The Times L. R. 436; [1916] 2 
A. C. 77). No such enactment is here in question, but it is obvious that 
these preliminary questions have arisen for decision because of certain obser- 
vations in the House of Lords in V/O Sovfracht v. N. V. Gebr. van Udens 
Scheepvaart en Agentuur Maatschappij (59 The Times L. R. 101; [1943] A. C. 
203). But that case dealt solely with the municipal law; any references, 
however weighty, to prize law must be taken as having been made for the 
sole purpose of elucidating the actual subject-matter of the decision, and 
therefore, in relation to a Prize Court, are obiter dicta. While this Court 
must be scrupulously careful to observe any municipal law by which it is 
bound, concerning the right of audience of an enemy, it is important that the 
Court should not impose any unwarranted restriction of such right, more 
particularly as this country already restricts such right within narrower 
bounds than are set by many other Powers. 

It is necessary, therefore, to ascertain what are the principles by which a 
Prize Court in this country is governed in this respect. I will begin by re- 
ferring to the Prize Court Rules, 1939. The rules at present in force were 
made by his Majesty in Council under the authority of the Prize Courts Act, 
1894. By order 2, rule 22, where a writ is issued on the application of an 
alien enemy, an affidavit shortly stating the grounds of the claim must be 
filed in the Registry before the writ is issued; and by rule 5 of order 3 (which 
deals with appearances and claims), it is provided that an alien enemy shall, 
before entering an appearance, file in the Registry an affidavit stating the 
grounds of his claim. It was suggested in the course of the argument that, 
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as these rules have the authority of his Majesty, no other authority is needed 
to entitle an enemy to prosecute a claim. Ido not think that this can be so. 
It seems clear that the requirement that an alien enemy before entering an 
appearance must state on oath the grounds of his claim is intended to enable 
the Court to decide whether the grounds are such as to entitle him to be 
heard on his claim. A reference to the argument in The Chile (1 Ll. Rep. 
Prize Cas. 8, at p. 31, et seg.) shows plainly that Sir Samuel Evans, P., was of 
this opinion. Moreover, the President held in that case that the affidavit 
was wholly insufficient to entitle the owners to appear and struck out the ap- 
pearance entered in their behalf, while expressly leaving undecided the gen- 
eral question whether they had any right to appear. 

That brings me to an examination of the authorities. In The Hoop ((1799) 
1 Ch. Rob. 196, at p. 200) Lord Stowell said: ‘“‘In the law of almost every 
country, the character of alien enemy carries with it a disability to sue, or to 
sustain, in the language of the civilians, a persona standi in judicio. The 
peculiar law of our country applies this principle with great rigour. The 
same principle is received in our Courts of the law of nations; they are so far 
British Courts, that no man can sue therein who is a subject of the enemy, 
unless under particular circumstances that pro hac vice discharge him from 
the character of an enemy; such as his coming under a flag of truce, a cartel, 
a pass, or some other act of public authority that puts him in the King’s 
peace pro hac vice. But otherwise he is totally ex lex.” 

In Pratt’s edition of Story (1854) a licence and a treaty are added to the 
list of things suspending a claimant’s hostile character. 

In The Panaja Drapaniotisa ((1856) Spinks P. C. 337) Dr. Lushington 
examined the usual form of claim and affidavit then in use and said: ‘“‘The 
principle is this: that to support a claim in the Prize Court the individual as- 
serting his claim must first show that he is entitled to a locus standi. No 
person to whom the character of enemy attaches can have such claim, save 
by the express authority of the Crown; therefore, to prevent deception 
which might arise from the use of ambiguous terms, and to stop claims which 
might be preferred in one sense by the subjects of friendly or neutral States 
resident in the enemy’s country and carrying on a trade there, it has always 
been deemed necessary that the claimant should describe, both affirmatively 
and negatively, the character in which he claims. He must describe the 
place to which he belongs, and he must negative all enemy’s interest in a 
form specially framed for that purpose, and intended to apply, to all intents, 
to any person resident within the territories of the enemy, to whatever coun- 
try he may happen to owe allegiance. The excepted cases are where an 
enemy merchant claims under an Order in Council, or licence, and then, of 
hecessity, the form is altered and the ground of the special claim inserted. 
The form of the affidavit has been altered from time to time, according to the 
States with which Great Britain was at war. Originally it excluded only 
persons resident in France; as the war became extended, it was altered to 
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affect the subjects of other countries declared to be at war with Great 
Britain.” 

I do not think that, in referring only to an Order in Council or a licence, Dr. 
Lushington could have intended to exhaust the sources from which the sus- 
pension of an enemy’s hostile character might be derived. It may be as- 
sumed that he was thinking particularly of the Order in Council, in force 
during the Crimean war, giving six weeks’ grace to enemy ships. The point 
is that unless the enemy could show that he could sustain a persona standt in 
judicio, by virtue of something which suspended his enemy character pro 
hac vice, it was settled law both during the Napoleonic and the Crimean wars 
that he had no right to be heard, and it was equally well settled that in his 
absence the sentence of condemnation would be completely valid as well 
against him as against the whole world: The Falcon ((1805) 6 Ch. Rob. 194, 
at p. 199) and Pratt’s edition of Story, at p. 111. 

These principles were recognized and adopted by Sir Samuel Evans in 1914 
in The Marie Glaeser (31 The Times L. R. 8; [1914] P. 218). Early in the 
last war, however, a difficult question arose in connexion with Hague Con- 
vention No. VI. By article 1 of this convention it was laid down that, when 
a merchant ship belonging to one of the belligerent Powers was at the com- 
mencement of hostilities in an enemy port, it was desirable that it should be 
allowed to depart freely, either immediately or after a reasonable number of 
days of grace, and to proceed, after being furnished with a pass, direct to its 
port of destination or any other port indicated toit. And by article 2 a mer- 
chant ship which, owing to circumstances beyond its control, might have 
been unable to leave the enemy port within the period contemplated in the 
preceding article, or was not allowed to leave, might not be confiscated. 
The belligerent might merely detain it on condition of restoring it after the 
war without payment of compensation, or he might requisition it on condi- 
tion of paying compensation. This convention substituted for the weeks of 
grace allowed during the Crimean war a pious expression of the desirability 
of allowing days of grace, coupled with a prohibition against condemnation, 
and a provision for the ultimate release of the ship or compensation as the 
case might be. But when an order in this sense was made in The Chile (31 
The Times L. R. 3; [1914] P. 212) neither the question of the binding charac- 
ter of Convention VI, nor the question of the locus standi of an enemy relying 
on article 2 thereof was expressly decided. 

The latter point arose for decision, and the former was assumed, in The 
Méwe (31 The Times L. R. 46; [1915] P. 1). Sir Samuel Evans stated that 
the first question which arose for decision was whether the owner, admittedly 
an enemy subject and the owner of an enemy ship, had a right to appear as 
a claimant in the proceedings, or whether he should be given such a right in 
order to assert whatever privileges he deemed to be conferred on him by the 
Sixth Hague Convention. After again reviewing the authorities to the more 
important of which I have already referred, Sir Samuel Evans paraphrased 
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the claimant’s position under the Hague Convention No. VI in these terms 
(31 The Times L. R., at p. 48; [1915] P., at p. 11): “I admit that I am an 
alien enemy; and therefore that my ship was lawfully captured and seized 
as being enemy property; but I wish to appear to put forward and argue my 
claim that in the circumstances of my case the ship is not confiscable and 
cannot be condemned; but can only be detained during the war, to be re- 
stored to me after the war.”’ Sir Samuel Evans adopted this paraphrase in 
order to make it clear that he understood himself to be engaged in extending 
the existing law. It seems to me to be very much to the purpose to consider 
why his decision to hear claimants who relied on Convention No. VI, was 
regarded as an extension, and how Sir Samuel Evans justified making the ex- 
tension. It was an extension because the enemy admittedly remained an 
enemy and was not able to assert that his hostile character was suspended 
pro hac vice. This plainly appears on the face of the judgment, but if there 
were any doubt about it his observations in the course of the argument in 
The Chile, as reported in 1 Ll. Prize Cas. pp. 37 to 41, would make the point 
clear. The justification for the extension raises a more difficult question. 
In The Méwe (31 The Times L. R., at p. 48; [1915] P., at p. 14) Sir Samuel 
Evans appears to be laying down in the widest possible terms that the mat- 
ter was not one of international law, but of the practice of the Court. 

On the strength of this passage I was invited to hold that in this matter the 
Court is restricted only by its own discretion, and that it is open to me to give 
an unrestricted right of audience to any enemy claimant. I am bound to 
say that if this were the true interpretation of Sir Samuel Evans’ judgment I 
should find some difficulty in following it, more particularly as so wide a 
claim derives no support from decisions of the Privy Council, which ex- 
pressly or impliedly approve of the actual decision in The Méwe (supra). 
But I do not think that this is the true efiect of Sir Samuel vans’ judgment. 
Every judgment must be read in the light of the subject-matter. The sub- 
ject-matter in that case was that the enemy claimant was indeed relying on 
an international treaty which prohibited condemnation and provided for the 
ultimate restoration of his property, though it did not suspend his enemy 
character. But, after all, the suspension of enemy character is a purely 
notional conception. It may have greater or less substance according to the 
circumstances of the case. Manifestly it would have greater substance in 
the case of an alien enemy to whom, for the benefit of this country, a licence 
to trade had been accorded, as not infrequently happened during the Na- 
poleonic wars, while it might have much less substance in the case of a ship 
allowed to depart within the days of grace, with the possible result that her 
subsequent activities would be inimical to this country. It was, no doubt, 
for this reason among others that the immunity from condemnation con- 
ferred by article 2 of convention No. VI was substituted for the right to days 
of grace. The real contrast, therefore, appears to be between complete 
immunity from capture coupled with the fiction that the hostile character is 
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suspended, and mere immunity from condemnation coupled with the reality 
that the hostile character remains. This is suggested by the following 
passage of the judgment (31 The Times L. R., at p. 48; [1915] P., at p. 13): 
“Having premised so much, I will now consider whether the owners of 
an enemy vessel have a right, or should be given the right, to appear to 
put forward a claim under The Hague Conventions, assuming, as was 
done during the argument, that they are operative. Under some of the 
conventions some degree of protection and relief is given in respect of 
vessels which are not wholly immune from capture at sea or seizure in 
ports, for example, under the sixth convention the consequences of 
seizure or capture are minimised and limited in certain cases, although 
complete immunity is not afforded. Under others of the conventions 
some vessels are entirely exempted from capture. For instance, under 
the tenth convention, hospital ships are free from capture, except in 
certain specified circumstances; and under the eleventh convention 
certain coast fishing vessels and local trading boats, as well as those em- 
ployed on religious, scientific, or philanthropic missions, are similarly 
exempted. With regard to vessels comprised within the tenth and 
eleventh conventions, the cases which might arise would approach nearly 
to those of vessels which came within the protection afforded by the 
Order in Council of 1854. Dealing with The Hague Conventions as a 
whole, the Court is faced with the problem of deciding whether a uni- 
form rule as to the right of an enemy owner to appear ought to prevail 
in all cases of claimants who may be entitled to protection or relief, 
whether partial or otherwise.”’ 


It is in this context that Sir Samuel Evans said: ‘‘ Mr. Holland argued that 
this is a matter not of international law, but of the practice of this Court. 
That view is correct. I think that this Court has the inherent power of regu- 
lating and prescribing its own practice, unless fettered by enactment. Lord 
Stowell from time to time made rules of practice, and his power to do so was 
not questioned. Moreover, by order 45 of the Prize Court Rules, 1914, it is 
laid down that in all cases not provided for by these rules, the practice of the 
late High Court of Admiralty in England in Prize proceedings shall be fol- 
lowed, or such other practice as the President may direct. The rules do not 
provide for the case now arising. I therefore assume that as President of 
this Court I can give directions as to the practice in such cases as that with 
which the Court is now dealing.” 

I emphasize these last words. 

The justice and convenience of making the extension, if indeed it should 
truly be regarded as an extension, are obvious, and received the approval of 
the Privy Council in the cases to which I shall refer. But no such question 
arises here, and I am not prepared to deduce from the passage quoted above 
an unfettered discretion to extend indiscriminately the locus standi of enemy 
aliens. In effect, the decision in The Méwe (supra) seems to me to be 28 
excellent example of the exception proving the rule. 

It must be admitted, however, that this view of the matter conflicts with 
that expressed in The Gutenfels ((1915) 1 B. and C. P. C. 102). In that case 
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the Prize Court for Egypt, sitting at Alexandria, held that this enemy vessel, 
which had been detained on the outbreak of war at Port Said and had been 
escorted out to sea and there seized as prize, by a British cruiser, must be 
considered to have been captured in a belligerent port. The Court allowed 
the claimant to appear to argue that his vessel was protected from capture 
by the rules of international law or by an international convention. Mr. 
Justice Cator, presiding, dealt with this preliminary question (at pp. 104 to 
106 of his judgment), founding himself on Sir Samuel Evans’ judgment in 
The Méwe (supra), and rejecting the suggestion that The Hague Convention 
No. VI operated as a licence which divested the enemy of his alien character 
and thereby brought him within the recognized exception to the general rule. 
He went the length of saying that the rule was a barbarous rule running 
counter to all sense of natural justice, and that it was strange to find it em- 
bedded in the practice of any English Court. After pointing out that Great 
Britain and the United States alone continued to assert its legality, he con- 
cluded in these words (1 B. and C. P. C., at p. 105): ‘The fact is that the rule 
isa bad rule, much more to be honoured in the breach than in the observance; 
and if we must acknowledge ourselves to be so far fettered by the dead hand 
of outworn precedent as to recognize its continued existence, I am, at any 
rate, determined to permit all such breaches of it as my sense of equity and 
fair dealing towards the enemy may demand.” The actual decision, how- 
ever, only went to the extent of allowing an enemy to raise any defence 
founded on The Hague Convention, as had already been done in the English 
Prize Court, and to extend that indulgence to any enemy who based his 
claim on the terms of any convention relating to the Suez Canal or on the 
special relations in which Egypt stood to the British Government. 

Subsequently that Court, following its decision in The Barenfels ((1915) 1 
B. and C. P. C. 122), held that the vessel should be detained and not con- 
fiscated, and that, in accordance with article 2 of convention VI, she must be 
returned or her value paid to the owners at the conclusion of hostilities. On 
appeal, Sir Samuel Evans being one of the members of the Judicial Com- 
mittee, the Privy Council substituted an order in the form settled in The 
Chile (supra). No reference appears to have been made in the Privy Coun- 
cil to the question of locus standi. Inasmuch, however, as the decision 
turned, in part at any rate, on the application of convention VI, the matter 
is carried no farther than it was by The Méwe (supra). 

I am fortified in my opinion that the wider claim to an unfettered power of 
dispensation goes too far by the opinion of Lord Wright in the Sovufracht case 
(supra). Referring to the decision of the House of Lords in Rodriguez v. 
Speyer Brothers (34 The Times L. R. 628; [1919] A. C. 59, at p. 115 et seq.) 
he said: ({1943] A. C., at p. 233): “In any case, the decision is not one to be 
extended or treated as giving the Court a general liberty to exercise the dis- 
cretion which appertains to the Crown alone to give or refuse a licence in 
such cases. The discretion is for the executive and not for the Court.” 
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In The Roumanian (31 The Times L. R. 111; [1915] P. 26), and on appeal 
to the Privy Council (32 The Times L. R. 98; [1916] A. C. 124), enemy owners 
of a cargo of oil, shipped on a British ship in Texas for delivery to Hamburg 
and discharged into tanks in a British port, were heard to argue that the oil 
so stored was not condemnable in prize. At first sight it would appear that 
this involved a further extension of the right of audience. From the state- 
ment of their contentions set out in the opinion delivered by Lord Parker in 
the Privy Council (82 The Times L. R., at p. 98; [1916] A. C., at p. 131) it 
would appear that the claimants’ case depended in the main on the general 
law of nations and that the nearest approach to reliance on an international 
convention was the attempt to draw from the express provisions of the Dec- 
laration of Paris, protecting enemy goods other than contraband on neutral 
ships, an analogous protection, not expressed in the convention itself, in 
favour of neutral goods in British ships. But when one looks at the argu- 
ment before Sir Samuel Evans, reported in 1 LI. Prize Cas. 191, particularly 
at pp. 193-195, 227, 266 and 267, to which Mr. Nesbitt’s researches directed 
my attention, it appears that the claimants were contending that, by virtue 
of the fact that the German owners were an international combine, most of 
whose shares were held by incorporated companies of nations which were 
not enemies, the claim was untainted by enemy character. Thus the case 
comes within the general rule. Reliance was also placed on convention No. 
VI, though this point was abandoned in the Privy Council. The point that 
the claim was based on exemption from enemy character is made still clearer 
by the claimants’ statement of their reasons in support of the appeal to the 
Privy Council, set out in 2 Ll. Prize Cas. (at p. 380). Reason No. 1 reads 
as follows: 

“Because the Europiische Petroleum Union, though a company in- 
corporated at Bremen, is in substance and reality a combination of 
companies carrying on business in allied or neutral countries, and is not 


controlled by enemies of the Crown, and the petroleum was not in sub- 
stance the property of enemies of the Crown.” 


In the alternative it was asserted that the enemy interest amounted to 
one-tenth, and that the allied or neutral interests in the remaining nine- 
tenths of the cargo ought to be exempt from condemnation. On the other 
side, the Procurator-General in his reasons asserted that the petroleum was 
the property of an enemy, in that it was owned by a German company hav- 
ing its principal office and place of business in Germany, and that the Court 
was not called on to inquire into the status or nationality of its individual 
shareholders, which might vary from day to day, while the enemy character 
of the German company would continue. It is true that this aspect of the 
matter does not appear conspicuously in the report of the argument in the 
Privy Council and is not noticed in the advice tendered to his Majesty by 
their Lordships, but it may well explain the absence of any comment on the 
appearance of the claimants before the Court. 
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In The Pindos (32 The Times L. R. 489; [1916] 2 A. C. 193), another appeal 
from the Egyptian Prize Court, the claimants relied on the Suez Canal Con- 
vention, 1888. Lord Sumner, delivering the opinion of their Lordships, be- 
gan by saying: ‘‘In view of the fact that reliance was placed on immunities 
alleged to be claimable under international conventions, no objection has 
been raised, such as was raised in The Méwe (supra), to the presence of enemy 
owners to be heard before their Lordships on appeal,’’ thus reasserting the 
oldrule. Likewise in The Hakan (34 The Times L. R., at p. 11; [1918] A. C. 
148, at p. 150), Lord Parker, after observing that the cargo, being on a neu- 
tral ship, was, even if it belonged to enemies, exempt from capture, unless it 
consisted of contraband goods—see the Declaration of Paris—continued: 
“The cargo owners did not appear or make any claim in the action, although 
according to usual practice of the Prize Court even enemies may appear and 
be heard in defence of their rights under an international agreement.’’ In- 
deed, the only difficulty arises out of a passage in The Vesta, in the Privy 
Council (37 The Times L. R. 505, at p. 508; [1921] 1 A. C. 774, at p. 786), 
where Lord Sumner said: ‘Enemy claimants have been repeatedly recog- 
nized, to assert rights under international convention, for example, The 
Méwe (supra), The Marie Glaeser (supra); or to contest condemnation of 
their goods, if shipped or carried under circumstances which give immunity 
from capture; The Roumanian (supra), The Hakan (supra). It was argued 
that the latter part of this sentence recognized the existence of a right, un- 
restricted by any conditions, for an enemy claimant at least to resist con- 
demnation. Actually, as has already appeared, The Roumanian (supra), 
apart from a faint reliance on convention VI, is an illustration of the general 
principle, inasmuch as enemy character was being denied. In The Hakan 
(supra) no enemy was before the Court, and the only reference to immunity 
is in the passage quoted which depends on international agreement. The 
Marie Glaeser (supra) was one of the cases in which Sir Samuel Evans re- 
viewed the old decisions. The claim was based on article 3 of convention 
VI, which had not been ratified by Germany, and Sir Samuel Evans held 
that there was nothing in the affidavit which tended to show that the hostile 
character of the owners was suspended in any way, nor was there any sug- 
gestion made by those who claimed to appear that there was anything in the 
nature of a licence to trade, or any circumstance whatever differentiating the 
alien enemy from any other enemy who might be affected by a judgment of 
the Prize Court. Thus the decision affirmed the general principle. 

If it had really been intended to divide the authorities giving a locus standi 
to an enemy claimant into two groups it would have been more accurate to 
put The Marie Glaeser (supra) and The Roumanian (supra) together as il- 
lustrations of the general rule, and The Méwe (supra) and The Hakan ( supra) 
as illustrations of the particular instance of reliance on an international con- 
vention. But I am satisfied that by the words “circumstances which give 
immunity from capture’’ their Lordships never intended to suggest the ex- 
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istence of a wide range of exemption from the general rule in contrast with the 
limited area of international convention, and that I was mistaken in The 
Pomona (59 The Times L. R. 111 [1943] P. 24) in relying on these words—in 
accordance, I admit, with my own inclination—as giving me a discretion to 
hear enemy claimants in that case, seeing that the claim was based on the 
supposed existence of a principle of international law analogous to articles 
1 and 2 of convention VI long after the convention itself had been denounced 
by this country. 

Sir Robert Aske also founded on this passage an argument that there was 
a distinction between the case of a claimant who asserted rights and one who 
merely resisted condemnation. Basing himself on the decision of the Court 
of Appeal in Porter v. Freudenberg (31 The Times L. R. 162; [1915] 1 K. B. 
857), which lays down that, as an alien enemy can be sued, it follows that he 
can appear and be heard in his defence, and may take all such steps as may 
be deemed necessary for the proper presentment of his defence, he argued 
that an enemy owner must always have the right at least to resist condemna- 
tion of his property if he does not assert any positive right, such as to the re- 
lease of the goods. He gave as illustrations of what he described as this vital 
distinction The Emil ((1915) 1 B. and C. P. C. 257) and The Flamenco (ibid. 
509). But these were cases of British pledgees who, as such, had no rights 
as against the captors, but were nevertheless allowed to be heard so as to pro- 
tect their interests and, if they could, to persuade the Court that as between 
the captors and the enemy owners the property was not condemnable. In 
my opinion, they afford no authority whatever for the suggested distinction 
between a claim by an enemy owner and themere resistance of condemnation. 
In the first place, it is established beyond any shadow of doubt that the 
owner of the goods seized in prize is in the position of a claimant and not of a 
defendant. The analogy to the case of Porter v. Freudenberg (supra), there- 
fore, falls to the ground. Secondly, the common form of claim set out in the 
appendix to the Prize Rules contains no claim, in so many words, for release. 
The claim is “‘for the said ship,”’ or goods, as the case may be. If it suc- 
ceeds this claim imports the right to immediate release, unless there is some 
special right to detain, as under convention VI. The claim in this case fol- 
lows the usual form, with all the usual incidental claims for loss, costs, 
charges, damages, and expenses. Even if the suggested distinction existed 
it would have no application to the present case, but in truth there is no such 
distinction. In prize the essence of the claim is that the claimant owns the 
ship or goods, that they are not condemnable and, therefore, that they should 
be released tohim. The special case of what is usually called the Chile order 
is really no exception, as the claimant’s right to the property is recognized 
though its restoration, or the equivalent in compensation, is postponed until 
the end of hostilities. 

Coming now to the Soufracht case (supra), this expressly decided that the 
operation of the rule refusing a persona standi in judicio is always subject to 
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permission being given by Royal licence: see the opinions of Lord Simon, 
L. C. (59 The Times L. R., at p. 103; [1943] A. C., at p. 212), and of Lord 
Wright ({1943] A. C., at p. 218). And I have no doubt whatever that the 
same applies to a Court of prize in any case in which prize law refuses a locus 
standt. But I must deal specifically with certain passages which it was sug- 
gested create a difficulty in holding that, after this decision, a Prize Court can 
recognize any exception to the rule refusing a persona standi in judicio. The 
first is in the Lord Chancellor’s summary of his own conclusions (59 The 
Times L. R., at p. 102; [1943] A. C., at p. 211): 


‘“‘1. The test of enemy character is fundamentally the same whether 
the question arises over a claim to sue in our Courts, or over issues 
raised in a Court of Prize, or over a charge of trading with the enemy 
at common law.” 


The general truth of this proposition in its application to prize law cannot, 
of course, be doubted and, inasmuch as what I will call the old rule in prize 
is based on a suspension of enemy character pro hac vice, is not affected by the 
generality of the above statement. The difficulty is that this general state- 
ment of principle ignores the special case arising out of convention VI, 
where the idea that enemy character was suspended was specifically rejected. 

The same difficulty appears even more acutely in the opinion of Lord 
Wright, who said ([1943] A. C., at p. 219): “‘The general question of law to 
be determined is whether enemy character as against one belligerent attaches 
to a person by reason of the fact that the previously neutral or friendly ter- 
ritory in which he resides or carries on business, that is, has his place of resi- 
dence or commercial domicil, is subjugated and occupied by the other bellig- 
erent. Before examining the relevant authorities I should explain that the 
test which has been taken of enemy character in English law is not national- 
ity, but domicil in the sense of settled residence or in the case of traders com- 
mercial domicil. Domicil in the strict legal sense is not necessarily relevant. 
Some of these cases were decided in the Prize Court, others in Courts of 
common law. However, the right to sue or prosecute an action in Court, the 
right to claim to be exempt from seizure and condemnation in prize, the lia- 
bility to punishment for the offence of trading with the enemy, all depend 
alike on whether the person has enemy character in what has been called the 
technical or territorial sense. The test is objective and depends on facts, not 
on the person’s prejudices or passions, his patriotism, or his determination to 
free his country whenever he can.”’ 

Again, dealing with the point that military occupation of a place outweighs 
all considerations founded on the bare legal ownership of the soil, Lord 
Wright said ([1943] A. C., at p. 227): ‘‘This was said, no doubt, in reference 
to questions of public international law, but the same principle for deter- 
mining enemy character would apply to questions of municipal law such as 
whether there is a right to claim a persona standi in judicio, whether there is 
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a liability for the offence of trading with the enemy, and also whether prop- 
erty is subject to arrest or condemnation in a Prize Court.” 

If these statements of law necessarily lead to the conclusion that domicil 
in the sense of settled residence or commercial domicil is the sole test, in a 
Prize Court as in our municipal Courts, of the right to claim to be exempt 
from seizure and condemnation, to the exclusion of any consideration based 
on the nature and quality of the claim itself, I should be obliged, respectfully, 
to decline to be bound by them in prize. That they were not, however, in- 
tended to exclude from this right the cases covered by the old rule in prize 
is, I think, made clear by Lord Wright’s adoption of Lord Stowell’s judgment 
in The Hoop (supra). It is true that in his citations from that Judgment 
Lord Wright does not include the passage dealing with the Prize Court, 
which I have already quoted. But there is no hint of disapproval of any part 
of what he describes as the classic statement of the rule, and I am not, there- 
fore, prepared to assume that their Lordships intended to unsettle the esta b- 
lished procedure in prize. There is not a single reference in any of their 
Lordships’ opinions to the peculiar case of the claims based on convention 
VI, as one would have expected if it had been intended to throw any dou)t 
on the validity either of the decisions in the Privy Council recognizing this 
extension of the old rule or of the rule itself. But the Sovfracht case (supra), 
in my opinion, does emphasize the point that this Court should be careful 
not to extend the exceptions to the general disability of enemy status one 
whit further than can be justified by authority. 

For these reasons I have come to the conclusion that I have no right to 
extend to an alien enemy any indulgence beyond what was settled during the 
last war as being the law of nations administered by the Prize Court of this 
country in this respect. That being so, my decision is that, as regards the 
claim at present formulated on behalf of the Mitsui Company, the claimant 
has no locus standi and, therefore, he must obtain some authority from the 
Crown to entitle him to be heard thereon. On the other hand, I hold that 
the claimant has a locus standi to prosecute his claim on behalf of the London 
branch without any further authority. 

There only remains the question of the practice to be followed so as to give 
effect to these principles. In the first place, the affidavit required to be filed 
by an alien enemy under order 2, rule 22 and order 3, rule 5, respectively, 
should show on the face of it the capacity in which the deponent purports to 
speak on behalf of the claimants. Secondly, the grounds of the claim itself 
should be set out with sufficient particularity as to disclose, among other 
things, the basis of the claimant’s assertion of a persona standi in judicio. 
Thirdly, the case of a claimant who has already entered an appearance before 
becoming an alien enemy is not specifically dealt with by the rules; but this 
is clearly a matter coming within the jurisdiction of the Court to regulate 
its own procedure under order 45 of the Prize Rules. In such a case I do 
not think that a fresh appearance need be entered. But after becoming an 
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alien enemy the claimant should be required to file an affidavit on the same 
lines as if he were entering an appearance. If the claim itself has already 
been filed it should be amended, if necessary, to deal with the new situation, 
and should be verified by the affidavit. In default of a proper and suf- 
ficient affidavit, and whether the claimant was originally an enemy or has 
since become one, it will be open to the Procurator-General to move to strike 
out the appearance, or the claim, or both, as the case may be. Fourthly, the 
duty of the Court, when a doubt arises, to assure itself that an enemy claim- 
ant can sustain a persona standi in judicio and, if so, is regularly represented 
before the Court, cannot be abrogated. But it is manifestly inconvenient 
that such matters should be left to the initiative of the Court, or that they 
should stand over until the hearing itself when all the expense of preparation 
for trial has been incurred. Accordingly, the Procurator-General, if in any 
case he is not satisfied that the claimant is in order without some authority 
from the Crown, should himself bring the matter to the test by an interlocu- 
tory application under order 20, as has most properly been done in this case. 
This may take the form of an application for directions, for a further affidavit, 
for further and better particulars, or otherwise, as the circumstances of the 
case may require. It is unnecessary to go further into detail. I would only 
add that if the Procurator-General has reason to believe that an assertion of 
locus standi, apparently good on the face of the affidavit, is merely colourable, 
the same procedure will be open to him. 

Having regard to the importance of the decision, the Procurator-General 
has offered to pay the costs of the claimant in any event, and I so direct. 


BOOK REVIEWS AND NOTES 


Studies in Government and International Law by James Wilford Garner. 
Edited, with a Biography, by John A. Fairlie. Urbana: the University 
of Illinois Press, 1943. pp. viii, 574. Plate. $7.50. 

This substantial volume contains a biography of the late Professor Garner 
by his colleague of many years, Professor John A. Fairlie. Garner’s life was 
an uneventful one of scholarship, research, writing, University administra- 
tion, and public lecturing. Of the latter he did much, not only in all parts of 
the United States, but also in Europe, India and China. Much attention is 
given to his activities in the Political Science Department at the University 
of Illinois, which he organized in 1904 and administered until his death in 
1938, building it up from nothing to a department of thirteen faculty mem- 
bers and 2700 students, including 169 graduate students. Tributes from 
numerous friends and acquaintances are printed after the biography, together 
with a list of the 17 books and 200 odd articles which he produced. The 
latter are classified according to the name of the journal in which they ap- 
peared, and 28 of them are republished in the presert volume, 5 in the 
French language. 

The articles in the volume are grouped into ‘Studies in Government”’ and 
‘Studies in International Law.”’ The first group includes studies on south- 
ern politics, criminology, French and American government, and public law. 
The second group contains articles on the law of war, the theory of interna- 
tional law, problems of international adjudication, air law, treaties, and 
neutrality. This arrangement follows a roughly chronological order because 
Professor Garner quite definitely shifted his interests to international law 
during World WarI. There is, however, some overlapping. 

It is impossible to discuss the content of the republished articles in detail. 
They illustrate the wide scope of Professor Garner’s interests and the careful 
scholarship with which he dealt with any subject. Many of them are of 
current interest. For instance, the first study printed, on government in 
Mississippi during the Civl War, discusses problems of government during a 
period of blockade and military occupation similar to the present situation of 
Europe. In spite of his Mississippi origin, Professor Garner treats the 
peculiar problems of the South with great objectivity. He is, however, in 
these as in all his articles, practical. He generally urges some reform in 
government or law in order better to realize principles of democracy and 
sound government. 

The first article in the section on international law (1915) urges broader 
popular study and understanding in this field as a prerequisite to a more 
orderly world. Other articles are concerned with the rules of war (in which 
the German war code is discussed critically), with the punishment of war 
criminals, and with the problem of sovereignty in international law. The 
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latter subject, treated in Professor Garner’s Presidential address to the 
American Political Science Association in 1924, is well worth reading at the 
present time, in view of the current discussions concerning the relation of 
sovereignty to post-war international organization. He demonstrates by 
both logic and history the superiority of sovereignty under law to sover- 
eignty in anarchy. 

Other international subjects treated are the responsibility of states for 
injury to aliens, urging observance of international standards; the value of 
efforts to humanize war; the problems of intervention and non-intervention, 
especially as illustrated in the Spanish Civil War; the American neutrality 
policy initiated in 1935; and the legal aspects of German incorporation of 
Austria. 

In these articles Professor Garner takes a position midway between those 
who, thinking that efforts to humanize war are bound to be futile, urge organ- 
ization to eliminate war and those who, believing that efforts to prevent war 
altogether are bound to be futile, urge development of the law of war. He 
elaborates the principles of collective security which alone give promise of 
controlling war and urges their acceptance. Realizing, however, the ob- 
stacles to success he believes attention should continue to be paid to the law 
of war. His attitude toward the law of neutrality is more critical. He re- 
alizes that a theory which requires non-belligerents to treat the aggressor and 
his victim alike is incompatible with a system of world order under law in the 
present interdependent world. For this reason, he tends to be critical of the 
American neutrality legislation initiated in 1935. He points out, however, 
that under certain circumstances, such as those which prevailed in the Ethi- 
opian war, the embargoing provisions of this legislation might assist inter- 
national action against aggression. He duly emphasizes the attitude of 
President Roosevelt in repudiating the principle of this neutrality legislation 
in his quarantine speech of 1937. 

In view of the Moscow Declaration concerning Austria, Professor Garner’s 
article, written in 1938, on this subject is interesting. He points out that the 
United States was bound by at least three international treaties not to recog- 
nize the forcible incorporation of Austria into Germany. Nevertheless, he 
thinks American action constituted de facto if not de jure recognition of the 
annexation (p. 547). 

Many of the articles are of a technical character, but most of them illus- 
trate Professor Garner’s political wisdom. He saw the important implica- 
tions of even technical questions, and he often expressed opinions which, as 
events turned out, generally proved to be right. The numerous friends of 
Professor Garner, including the editors and readers of this JouRNAL, with 
which he was long associated on the Board of Editors, will value this com- 
pilation, not only for its intrinsic value but also as a memorial to a great 
American student of government and international law. 

Quincy WRIGHT 
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Inter-American Bar Association. Organization of the Association and Pro- 
ceedings of the First Conference. Washington: published by the Associa- 
tion, 1943. pp. vi, 484. Index. 


This volume contains the documents of organization and the record of the 
First Conference of the Inter-American Bar Association, which was held at 
Havana, Cuba, March 24-28, 1941. The proceedings have been published 
in two editions, Spanish and English, although the four languages spoken in 
the Americas were used at one time or another during the conference. The 
papers presented at the plenary sessions of the conference are here printed in 
full, while many of those presented at the meetings of the various round 
tables have been abridged or summarized. The papers presented to the 
round tables were principally those of delegates from Cuba and the United 
States. The exigencies of the war prevented a comparable attendance from 
delegates from the countries of South America, just as the attendance at the 
Second Conference held in Rio de Janeiro in August, 1943, prevented a 
proportionate representation from delegates north of the Rio Grande. 
However, the reader of the papers in the present volume will be impressed by 
the universal approach to the problems of law as a whole and with the em- 
phasis laid not upon national particularism but upon law as an indispensable 
element in all civilized society. As Judge de Bustamante expressed it 
(p. 96): “‘ Law is the most decisive of social factors because it presupposes the 
incarnation of justice, without which society would be converted into a 
torment instead of being a noble and fruitful sphere of activity.”” The same 
thought is to be found embodied in the approach of the delegates from the 
various legal bodies of the United States. It was ably expressed by At- 
torney General, now Mr. Justice, Jackson when he said (p. 150): ‘We are 
haunted by the greatest unfinished task of civilization which is to create a 
just and peaceful international order. If such a relationship between states 
is to be realized, we know its foundations will be Jaid in law, because legal 
process is the only practical alternative to force.”’ 

Each paper is published under the heading of the particular round table to 
which its subject applies. There were fifteen round tables in all, dealing 
with subjects such as general comparative law, administrative law and 
procedure, immigration and nationality laws, communications, problems of 
double taxation, industrial, economic and social legislation, and penal law 
and procedure. Space does not permit us to review any of these papers. It 
will suffice to say that the reader is here furnished with an excellent cross- 
section of the various legal problems which must be solved in the interests of 
closer political, commercial, and social ties between the Americas. 

ArtTHuR K. KuHN 


Traité de Droit International Public. By Hildebrando Accioly. Tome I, 
Paris: Sirey, 1940; pp. xxviiit+652. Tome II, 1941; pp. viii+527. 


First published at Rio de Janeiro in 1933-1935, in Portuguese, the French 
translation of this notable work was brought out in Paris just after the 
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present war began, and contains, in addition to the original text, certain 
materials appearing after 1935. The author, the well-known Brazilian 
diplomat and jurist, Ambassador to the Holy See, here treats in classic 
fashion the usual questions of the law of peace, and also devotes some 70 
pages to the League of Nations. He modestly disclaims any intention to 
produce a chef d’oeuvre, his main object being to contribute the fruit of many 
years of study and experience acquired as a diplomat and public servant. 
This he accomplishes with great distinction. The peculiar value of the book 
lies in the number of international law cases cited in which Brazil has had a 
share, including those which actually involved that great state. In addition 
we are given the position actually taken by the Brazilian Government on 
many questions of international law, and numerous opinions emitted by that 
Government both on actual issues and on doctrinal questions. While the 
book does not pretend to be based on such an exhaustive consideration of the 
authorities as distinguish the works of Fauchille or Oppenheim nevertheless 
it is aptly documented with citations from well-chosen authors. The 
frequent citations of Latin-American authorities not ordinarily available to 
the American student are of unusual interest, especially at a time when every 
factor promoting Pan American understanding is of such importance. Nor 
are North American and Continental authors in general neglected, although 
the French school predominates. By its frequent and skillful use of the 
Recueil de ’ Académie de Droit International de la Haye the present work 
affords one more proof of the value of that monumental record, the proceed- 
ings of the Academy. In the French and Spanish tradition, Dr. Accioly 
gives considerable attention to the philosophy of international law, particu- 
larly in his introduction. 

The spirit in which the book is written is illustrated by the following 
paragraph from the introduction, in which the author, justifying his decision 
to bring out a book on the law of nations in the midst of a great war, ex- 
presses his faith in the revival of international law once the present world 
crisis has been passed: ‘‘We may reasonably hope that the present crisis will 
be the precursor of a new start for a science which is not only based on the 
very instinct of the sociability of mankind but is the necessary condition of 
the existence of the international community and is bound to march forward 
in full step with the moral progress of humanity.”’ 

JOHN B. WHITTON 


Geschichte der Konferenz fiir die Herabsetzung und die Begrenzung der Riis- 
tungen, 1982-1934. Ein politischer Weltspiegel. By Carl Loosli-Usteri. 
Ziirich: Polygraphischer Verlag, 1940. pp. xxii, 867. Bibliography. 
Index of persons. 


This report on the League Disarmament Conference, its plans, proceedings, 
and final disappointments, is a mixture of sober chronological account and 
editorial comment. Throughout two-thirds of its pages the book is naively, 
but strongly, colored by German, and even at some places by Nazi, ideology. 
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The book was written before the outbreak of World War II. When read 
under present circumstances it reveals the author’s inadequate understanding 
of modern political and military realities. By the same token, however, it 
presents an illuminating recapitulation of the illusions characteristic of inter- 
national efforts of the Geneva species. 

In spite of its excessive length, the historical account is very valuable as a 
collection of facts and arguments advanced at the Conference. Most inter- 
esting are the purely technical discussions on industrial and budgetary con- 
trol of armaments, offensive and defensive weapons, international police 
forces and the definition of the aggressor, of which the latter may be con- 
sidered the only lasting achievement of the Conference. Unfortunately, the 
otherwise interesting account is marred by disregard of military considera- 
tions by the author, who devotes his attention chiefly to establishing responsi- 
bility for the Conference’s failure. It apparently does not occur to him that 
the Disarmament Conference had served Germany for other than humane 
purposes, viz., as a most convenient cover for the preparation of a new war. 
Nor did it occur to the author that the vicissitudes of French foreign policy 
were due to the inherent military weakness of that country. Itis disappoint- 
ing to labour through more than 800 pages without gaining enlightenment on 
the basic question of whether security and peace can be achieved through dis- 
armament, or whether disarmament is merely the post hoc result of well- 
established international security. 

Even if agreement on the offensive and defensive character of certain 
weapons should ever be reached and offensive weapons should be abolished, 
this would not necessarily prevent war. A “‘defensive’’ weapon may quickly 
assume ‘‘offensive”’ value, if the opponent does not possess weapons of 
superior power. General disarmament simply means that wars will be 
begun with weapons not included in, or permitted by, the disarmament con- 
vention. Such wars will develop slowly and will be won by the country able 
to produce heavy weapons first, that is to say, by the country with superior 
industrial resources. The technical discussions in the Conference also show 
that the attempt to combine disarmament with the principle of military 
equality is doomed to failure. Furthermore, any such attempt in itself re- 
veals the innate futility of the Disarmament Conference as such. No 
method has been found to prevent individual countries from deriving military 
advantages from the disarmament procedure, nor can the countries which 
suffer a relative loss of power be compensated therefor. One of the Sub- 
Commissions seriously considered a proposal to set up armies according to a 
rigid and uniform pattern, so that an infantry regiment or an artillery battery 
would have the same military value all over the world. Due to inequalities 
of political purpose, of geographical position, and of human and industrial 
power, any act of disarmament must advantage one country and harm an- 
other. The chief value of disarmament is thus economic, while its military 
implications may be dangerous to many countries in exposed positions. 
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Consequently, it is not likely that an agreement on technical grounds alone 
can ever be achieved. As long as international security is not established, 
every attempt at general disarmament must fail. For when the potential 
aggressors are not unilaterally disarmed they will gain additional strength 
through the disarmament of their future victims. To disarm in order to 
achieve security is an attempt on the international level to beat the sack and 
punish the ass. 
SreFan T. Possony 


A Social Psychology of War and Peace. By Mark A. May. New Haven: 
Yale University Press, 1948. pp. ix, 284. Index. $2.75. 


This work tackles three old and familiar topics: the question of whether 
war is an inevitable expression of human instincts or not, the problem of 
social-cultural conditioning to war and peace, and the changes in attitudes, 
ideas, and habits needed if we are to secure a ‘“‘permanent”’ peace. 

The opening chapter gives a very sketchy review of certain traditional 
explanations of the causes of war. The second deals with that perennial 
query among psychologists as to whether war is due to inherited instincts of 
pugnacity or to environmental influences. The author takes the position 
that war is a matter of learning or environment rather than of heredity and 
on this premise proceeds in the following four chapters in showing how we 
learn to hate, to fight, to fear, to escape, to love, to defend, and to follow 
leaders. In this extensive discussion he draws heavily on behavioristic 
psychology, including the familiar material on the learning of rats. Even 
where he deals with human conduct there is very little which bears directly 
on attitudes and habits having to do with war and peace. It is not until the 
author reaches Chapters 7 and 8 that he treats of these latter, in part, in 
terms of what he calls “aggressive” and ‘‘defensive”’ social movements. 
Among other details Professor May repeats a widely accepted idea that the 
totalitarian revolutions of our time have deliberately as well as unconsciously 
directed aggression into warlike channels. In contrast, the traditionally 
more peaceful democracies have done little to prepare the masses for aggres- 
sive attacks upon other nations and have rather provided certain sublimated 
outlets for antagonisms in athletics, in intense business competition, in 
freedom of speech, and in other similar less violent ways. 

Chapter 9 attempts to present the “‘psychological conditions of peace.” 
Following a familiar argument the author points out that various earlier 
forms of inter-group conflict within a larger society, such as family feuds and 
religious and racial strife, have been brought to an end by the evolving mores 
and the law. On the basis of such social experience he wonders why controls 
of aggression at the international level may not also be established. He is 
convinced of one thing: world peace must begin with the setting up of inter- 
national institutions which, in turn, by means of law and education, will, in 
time, convert the masses to pacific behavior. Mere pleas or propaganda for 
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peace, unsupported by strong measures of actual control, will, the author 
thinks, do little to prevent future wars. In discussing some of the particular 
problems of a sane world order, he recognizes but does little to solve the 
touchy matter of the voting rights of small as against large and powerful 
states in any international organization. 

The final chapter is directed specifically to the present war—the American 
part in it and some problems of the future peace. The author traces the 
drift from neutrality toward more and more active participation in the Euro- 
pean conflict. He reviews the controversy between the isolationists and the 
interventionists, the fluctuations in public anxiety (prior to Pearl Harbor) 
concerning our role in the war, and the attempt to resolve this anxiety by the 
device of lend-lease. There is presented but a limited discussion of public 
reactions since Pearl Harbor. 

Professor May concludes the chapter and the book by returning to the 
discussion regarding the conditions of peace. Like many others he believes 
that we should plan for peace while the war is actually in progress. Not 
only should plans be drawn but as far as possible actual steps should be taken 
to set up a permanent international organization which will carry over into 
the peace period afterwards. Such steps would give definiteness to our war 
aims and would serve as sound psychological weapons against our enemies 
during the rest of the war. Moreover, the very fact that we had set up an 
international organization during the war itself would have enormous pres- 
tige value for continuing the same after the shooting is over. In addition to 
these suggestions, he accepts the Hoover-Gibson view that before permanent 
peace conditions be set down for the defeated powers, there should be a long 
“cooling off’’ period. He believes that such a scheme would prevent the 
sewing of the seeds of future wars by the imposition of emotionalized and 
violent conditions of peace. However, he is also fully aware of the fact that 
since people are heavily conditioned to punitive ideas which regard the enemy 
as “‘criminal,’’ it may be difficult to get mass support for a delay in deciding 
the final peace terms. 

Finally, as a means of fostering international goodwill he looks to the 
development of some means ‘“‘to whittle down the diversities and increase 
the uniformities’”’ among nations and peoples. This is a vast assignment 
involving the whole matter of cultural inertia with respect to deeply condi- 
tioned differences in language, religion, folkways, and nationalist ethos. 
Certainly few would expect to see global uniformity for long decades to come, 
even if one accepted this end as desirable in itself. But the author is 
obviously correct in indicating that until some working basis of relative 
uniformity on matters of political organization are developed we can not 
hope for a permanent peace. 

But one comment on the basic assumption of this book will be offered. It 
seems to the reviewer that the author’s stress on cultural learning neglects 
the fact that there are deep roots to human aggression within every individual 
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which are first established in interpersonal relations prior to the time when 
cultural effects begin to operate on the individual. That frustrations and 
consequent aggressiveness can be completely eliminated from behavior 
seems doubtful. Rather we must find institutional and group ways of sub- 
limating these into less destructive channels than war. Professor May 
would doubtless agree with this, but his great emphasis on the learning factor 
may actually mislead some readers into assuming that aggression—as a form 
of social interaction—can, by adequate conditioning, be completely elimi- 
nated. To take this position would, it appears, provide false premise for 
those who must effectuate the peace to come. 
KIMBALL YOUNG 


The Army andthe Law. By Garrard Glenn, revised and enlarged by A. Arthur 
Schiller. New York: Columbia University Press, 1943. pp. viii, 187. 
Table of Cases. Index. $2.75. 


This timely revision of Glenn’s book presents a condensed but very read- 
able statement of the relation between the common law andthe Army. The 
first edition of The Army and the Law was issued at the close of World War I. 
Professor Schiller has brought it up to date by showing the effect of regula- 
tions promulgated and legislation enacted since the last war. The author 
considers his subject under conditions of peace and war both within the 
boundaries of this country and overseas. Basic changes in a man’s powers, 
rights, and privileges occur when he is inducted into the Army. This change 
of status and the effect of substituting the Articles of War and courts-martial 
for the common law and jury system are discussed. Signal differences that 
exist between the common law and the body of law by which the Army regu- 
lates itself are described with some detail and the boundaries of jurisdiction 
delineated. The historical origin of the idea of universal service in time of 
need as against the method of a large standing army is traced by the author 
and is of interest today in the light of our experience under the Selective 
Service and Training Act. The history of trading with the enemy legislation 
and the role the civilian population plays when a country is invaded are out- 
lined and the many common law rights involved indicated. The status of 
alien enemies who remain in this country after the outbreak of war, such as 
the Japanese along the Pacific Coast, is analyzed. The right of our military 
courts to exclusive jurisdiction over our troops stationed in a friendly for- 
eign country is explained. In this volume of handbook size the busy reader, 
be he lawyer, soldier or patriotic citizen, will find a concise yet full statement 
of the major changes that occur when the common law finds its jurisdiction 
ousted or shared by the Army and war and he will have a better under- 
standing of certain problems facing our military commanders both in this 
country and overseas. The scholarly presentation, complete index, table of 
cases and full documentation makeit a valuable and convenient reference book. 

Rosert M. SPRINGER 
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Were the Minorities Treaties a Failure? By Jacob Robinson, Oscar Karbach, 
Max S. Laserson, Nehemiah Robinson, Marc Vichniak. New York: Insti- 
tute of Jewish Affairs of the American Jewish Congress and the World 
Jewish Congress, 1943. pp. xvi, 349. Appendixes. Index. $2.00. 


The authors of this composite study define their purpose to be ‘“‘to examine 
the experiment in minorities protection under the League of Nations” and 
not ‘‘to produce an all-embracing study on the minorities problem.” In 
keeping with their restricted aim they describe very briefly the origin 
and making of the treaties, provide a succinct analysis of the régime estab- 
lished to supervise their execution, and treat its operation in considerable 
detail. The argument of the book may be summarized as follows: the pro- 
tection of minorities was part of the Versailles system. While the League 
functioned the régime operated, on the whole, quite satisfactorily, if imper- 
fectly. Its shortcomings were due principally to the reluctance of the 
League organs to adopt, and of the Great Powers to support, adequate meas- 
ures to insure the observance of minorities’ rights. The generally antago- 
nistic attitude of the Minorities States and the fact that some minorities 
(especially German) “‘ permitted themselves to be used as tools for the disrup- 
tive plans of their powerful co-nationals” impeded the efforts of those bodies, 
like the Permanent Court, which tried to enforce the treaties. 

The study is based on a careful examination of the 1) petitions presented 
to the League, 2) lettres de cléture (reports of the Committees of Three), 3) 
cases considered by the Council, 4) decisions of the Permanent Court, 5) 
proceedings of the Minorities Congresses, and especially, 6) constitutions, 
laws, court decisions and administrative decrees of the Minorities States. 
The value of the book is enhanced by the references in nearly eight hundred 
footnotes and by appendixes containing such useful information as statistics 
on minorities in Minorities States and a list of references to the Assembly’s 
discussions on minorities problems. 

In the completeness of the data examined and by their studied analysis 
the authors have made a real contribution to the literature on minorities. 
A few statements—for example: ‘‘the acceptance of these principles [of the 
treaties] was a prerequisite to their [the Baltic states] admission into the 
League” (p. 195) and ‘‘it is highly probable that the unpublished findings 
[of the Committees of Three] were largely concerned with clear-cut violations 
which the committees did not find it opportune to bring to the attention of 
the Council’? (p. 111)—are exceptions to the accuracy and the restraint 
which characterize their work. The authors make an assumption con- 
cerning the purpose of the treaties which the reviewer considers questionable. 
While they recognize that the immediate objective was to prevent internal 
discord from disturbing external peace (p. 26 and p. 41) they also appear to 
regard the treaties as an attempt to establish a permanent guarantee of 
minorities rights. If the latter assumption is valid it is pertinent to observe 
that the transfer of Greek and Turkish populations were ‘“‘in flagrant con- 
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tradiction to the basic principle of international protection for minorities” 
(p. 57) and that the minorities needed ‘positive provisions to ensure the 
survival of their specific characteristics” (p. 196). The treaties are am- 
biguous but the reviewer does not think they justify the view that the 
international guarantee was intended to be permanent. 

Howarp B. CALDERWOOD 


The Russian Enigma. By William Henry Chamberlin. New York: Charles 
Scribner’s Sons, 1943. 321 pp. $2.75. 


Few and far between are the men who are truly well informed about Soviet 
Russia. And Mr. Chamberlin may, by all odds, be grouped among those 
who have contributed most substantially towards an understanding of the 
Soviet scheme of things. 

The immediate reaction to Mr. Chamberlin’s book will no doubt corre- 
spond with the reader’s predilections and predispositions toward Soviet Rus- 
sia. In fact Maxim M. Litvinov popularized the dictum that only an angel 
can be objective about Soviet Russia. Moreover most of the facts cited in 
the book have become more or less universal knowledge. However, Mr. 
Chamberlin’s contribution lies in the fact that he has been able to synthesize 
in a large measure the various Russian phenomena into a composite inter- 
pretation of the U.S.S.R. It is to be regretted that Mr. Chamberlin did not 
emphasize at greater length the dynamic psychological factors at work 
which have exercised such a profound influence throughout the twenty-six 
years of the Soviet régime. Similarly one has to search in vain for an ex- 
position of the Soviet legal structure and the administration of justice within 
the Soviet Union and for an analysis of the degree to which Soviet juris- 
prudence reflects Soviet foreign policy. 

Likewise it is to be regretted that The Russian Enigma has not been pre- 
pared with a view to serving as a permanent document to be used as text 
material in college class rooms. Thus the chapter entitled “Stalin: The 
Man and the Legend”’ is probably the least documented chapter in the book. 
The author resorts to ‘‘rumors”’ and “‘gossip” (p. 134) and lack of docu- 
mentation detracts largely from the validity of his exposition of Stalin. 
Conversely the chapter ‘‘ From Leninism to Stalinism” reads more convinc- 
ingly simply because it is fairly well documented. Gifted as Mr. Chamber- 
lin is with an encyclopedic mind, one bemoans the fact that the author did 
not deem it feasible to substantiate his argumentations by citing original 
sources, particularly those bearing on the sources of Russia’s strength; 
namely, the revival of nationalism, revolutionary dynamism, gigantic mili- 
tary preparedness, supreme economic development and geographic vastness. 
In reading The Russian Enigma one does not gain a clear impression of either 
the wide distribution of her own resources or the substantial military and 
economic aid that Russia has received from the United States and England. 

It is also to be regretted that Mr. Chamberlin falls into error when he 
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attempts to evaluate the Soviet régime in the light of our own experience in 
the United States and applies our own measuring rods in interpreting the 
body politic of the Soviet Union during the past twenty-six years. This 
error is probably due to the fact that he overlooks the motif of the Stalin 
régime which differentiates it from its predecessor’s, the Tsarist, autocracy. 

In his concluding chapter Mr. Chamberlin suggests various hypotheses 
from which he postulates his reasoning concerning Soviet Russia’s course of 
action in the post-war world. Disliking as he does the dictatorial Stalin ré- 
gime, he doubts very much whether during the transitional period there will 
be a relaxation of dictatorship. Here again one wishes that the author 
had documented his suggestions rather than being contented with specula- 
tions. For there are sufficiently abundant official Russian sources available 
in this country to lend credence to and substantiate many of Mr. Chamber- 
lin’s arguments and to have added stature to his book as an authentic 
interpretation. 

However, despite some obvious shortcomings indicated above, Mr. Cham- 
berlin has presented an intelligently balanced study of Soviet Russia’s scheme 
of things and has helped to dissipate in a large measure the Russian enigma 
while making a decided contribution towards an understanding of the Soviet 
régime that will help in our effort to establish an effective understanding and 
ultimate coalition between the U.S.S.R. and the U.S.A. 

CHARLES PRINCE 


A Professor At Large. By Stephen Duggan. New York: The Macmillan 

Company, 1943. pp. xviii, 168. Index. $3.50. 

This timely volume is written by a notable leader in the cause of inter- 
national understanding. Dr. Duggan has been the Director of the Institute 
of International Education since its establishment in 1919. Coming now, 
after long years of efforts to promote mutual appreciation among peoples of 
the various nations by means of cultural and educational exchanges, Dr. 
Duggan’s book is dedicated ‘‘To the men and women of the United Nations 
whose lives were sacrificed in the cause of freedom during the Second World 
War.” 

The reviewer found himself fully engrossed by this book. The author 
gives interesting accounts of his early experiences in the field of international 
relations. Well-known men are described as their activities come within the 
purview of international cultural relations. The background of leading 
organizations such as the Foreign Policy Council, the Council on Foreign 
Relations, the World Peace Foundation, and the Williamstown Institute of 
Politics is presented on the basis of the personal experiences of the author in 
these efforts. Many prominent figures from various nations pass across the 
stage as they visit the United States or meet the author in their homeland. 
The work of the Institute of International Education is traced in a most 
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readable style as, through the efforts of its Director, it touches the lives of 
men and women, students, nations, and statesmen, over the years. 

Dr. Duggan’s book is rich in analytical and interpretative material. On 
the basis of his wide experience, his travels in various countries, and his life- 
long devotion to the ideal of the use of education and culture to bring about a 
better world order, he presents to the reader a gripping account of educational 
and cultural problems and trends throughout the world. In his story of 
cultural highlights, however, there is interwoven an appropriate account of 
political, social, and economic problems in such a way as to give added weight 
to the conclusions presented. The last three chapters on ‘‘ Latin America 
and Our Good Neighbors,’ ‘‘The Quest for Hemispheric Solidarity,’ and 
“The United States and the Postwar World”’ are effective in showing how 
education and culture are linked with politics and world peace. 

There are sO many intriguing episodes, observations, and first-hand 
experiences to be found in this most readable volume that the reviewer can 
only hope that others will profit by it as he has done. Many lessons of the 
past and much good advice for the future are recorded in this book by the 
‘professor’? who has taken the world as his classroom. 

J. EUGENE HARLEY 


Documents on International Affairs, 1938. Volume II. Edited by Monica 
Curtis. London, New York, Toronto: Oxford University Press, 1942. 
pp. xvi, 365. $7.50. 


Volume I of this collection was reviewed in this JouRNAL in October 
(Vol. 37, p. 702). The present volume contains the documents on the rela- 
tions of Germany with her neighbors during the year 1938. As this was the 
year of the Munich crisis these documents are unusually interesting and im- 
portant. They include ‘‘the principle German declarations of policy, the 
documents relating to the annexation of Austria, those concerning the nego- 
tiations between the Government of Czechoslovakia and the Sudeten Ger- 
mans,”’ as well as those connected with the Munich settlement itself. As 
one re-reads in these documents the march of events in that year, one realizes 
anew how impossible it was to try and “do business” with Hitler and the 
Nazis. At the same time one cannot feel proud of the part played by our 
“democratic’’ countries during this period. One is impressed, also, with the 
magnitude and complexity of the problems which will again confront us in 
Europe when this war is ended. Some of these documents have not previ- 
ously been published in English, others are not now readily accessible, and 
one (‘the Fourth Plan’’—the Czechoslovak Government’s final offer to the 
Sudeten Germans) which had never been published in its entirety now ap- 
pears in an English translation at page 178. While Indexes are not as 
necessary in a book of this kind as in some others their inclusion would have 
been a convenience and would have added to its usefulness. 

NorMAN MacKeEnziE 
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Annual Digest and Reports of Public International Law Cases, 1938-1940. 
Edited by H. Lauterpacht. London: Butterworth & Co., Ltd., 1942. pp. 
xxxiv, 607. Tables of cases. Index. 55/- net. 

This ninth Annual Digest carries the jurisprudence of international law 
through the year 1940, subject to omissions due to the war, which are to be 
supplied in a later issue. The large volume contains many cases arising out 
of the Spanish Civil War, the Italian conquest of Ethiopia, and the activities 
of the Nazi and Soviet regimes. The longest single section is devoted to 
jurisdictional immunities of states and their agents; on the other hand, as the 
Editor sadly points out, the part of his classification covering international 
organization and administration is entirely unrepresented in the reports. 
There are presented sixty-one decisions handed down by courts in the United 
States—almost twice as many as those reported from England proper, the 
next highest single contributor. France, Italy, Belgium, Switzerland, and 
the Argentine contribute a substantial number of cases; Germany a few; 
Japan, China, andthe USSR, none. There are six reports from international 
tribunals: four from the World Court, and two of causes to which the United 
States was a party. 

Outstanding during the period were problems of immunity. English 
courts, reading accurate if lugubrious Foreign Office statements about de 
facto and de jure governments, concluded that two Spanish Governments 
were entitled to immunity at the same time (Case No. 25). The House of 
Lords and American courts both upheld requisitions of Spanish ships in their 
ports by the Spanish Republic, although arriving at their conclusions by 
somewhat different routes (the Cristina, No. 86; the Navemar again, No. 
68). Courts in the United States struggled with their new liberty to deter- 
mine whether state-affiliated institutions were entitled to immunity, in cases 
involving the Roumanian Monopolies Institute (No. 72), the International 
Committee of Bankers of Mexico (No. 73), and the Polish National Eco- 
nomic Bank (No. 74). The Italian courts assumed jurisdiction, by con- 
struction of the Lateran Treaty, over a contract of service with the Arch- 
basilica of the Lateran (No. 41), a theft in the Lateran Museum (No. 172), 
and succession to the estate of a Cardinal who died in the Palazzo 8. Ufficio 
(No. 173); they upheld Italian execution upon property situated in the 
palace of St. Appollinaris (No. 42). 

The Judicial Committee of the Privy Council affirmed Hong Kong juris- 
diction of a murder committed by a British subject employed on a Chinese 
public ship (Chung Chi Cheung v. the King [No. 87]). The German courts 
construed the Brussels Convention as not conferring immunity on a vessel 
chartered to a foreign government, exclusively engaged in carrying coal for 
that government as a naval supply ship (No. 94). They also punished a 
Jew of German nationality for illegal cohabitation with a German woman in 
Prague, before the annexation of Czechoslovakia, though the report does not 
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show whether the defendant was within territory controlled by Germany at 
any time after the act was committed (No. 97 and note). 

Questions of state responsibility treated in the Panevezys-Saldutiskis 
Railway Case (No. 103) and the Trail Smelter Arbitration (No. 104) will be 
familiar to readers of this JoURNAL, as will the question of derivative American 
nationality in Perkins v. Elg (No. 116). Doyle v. Ries, decided by the Minne- 
sota Supreme Court, illustrates well how persons may exploit dual nationality 
(No. 117). The rights of aliens were held by the Mexican Supreme Court 
not to include land ownership in the maritime zone (No. 132); on the other 
hand the Argentine Supreme Court refused to apply to an alien an inheri- 
tance tax taking eighty-five per cent of the property: ‘‘ No one would venture to 
introduce capital into the country if he might be deprived of his property 
without a judgment founded on law or without previous compensation or if 
his property could be taxed without law of Congress, in violation of . . . 
the Constitution”? (No. 133). A United States District Judge refused to 
deport a Czechoslovakian Jew to Czechoslovakia, holding that this would be 
cruel and unusual punishment (No. 134)! The Brazilian Supreme Court 
refused to free from detention a Roumanian who, though subject to expul- 
sion, could not obtain a passport from the Roumanian government (No. 144). 
In an extradition case of some interest a United States Court of Appeals 
granted extradition against a defense that the statute of limitations had run in 
the requesting country, France; French law was examined and foreign cases 
cited (No. 146). A Venezuelan Court was sure that money and goods were 
not in themselves subject to extradition proceedings (No. 158)! 

Diplomatic immunity protected a Belgian Assistant Military Attaché in 
England from a suit by his wife for possession of a yacht claimed to be hers 
(No. 162). More important, the Italian Court of Cassation reversed a long- 
standing rule that diplomatic immunity did not exist with respect to private 
law acts unconnected with the diplomatic function (No. 164 and note). <A 
United States Circuit Court held that the diplomatic immunity of all con- 
spirators but one did not protect that one from criminal proceedings (No. 
168). Certain of the Lateran Treaty cases (Nos. 41, 172, 173) involved 
questions of immunity of legation premises. 

In a very strange case the House of Lords held that the words “High 
Contracting Parties to the Convention of Warsaw” as used in a contract 
for carriage, included Belgium, which had signed but not ratified the Con- 
vention (No. 178). The Egyptian courts applied to nationals of states not 
ratifying the Montreux Convention the new Réglement d’Organisation 
Judiciaire called for by the Convention (Nos. 186, 187). There are two 
discussions by the United States Court of Customs and Patent Appeals 
of the conditional and unconditional forms of the most-favored-nation 
clause in United States treaties (Nos. 196, 197). 

The English Court of Appeal decided that the charterparty words “‘if 
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war breaks out involving Japan”’ included the hostilities without declaration 
of war between Japan and China (No. 201). The Alwaki (No. 223) shows 
the English prize court applying the broad terms of the Proclamation on 
contraband of September, 1939—not, however, without problems and 
doubts. 

This fine issue carries forward the Editor’s aspiration to make of the 
Digest a collection of “international law reports proper.” It is to be hoped 
that the tenth issue will be devoted, as he suggests, ‘‘to completing the 
work of the last twenty years by the inclusion of the cases which for various 
reasons have been omitted from the previous volumes.” 

Professor Lawrence Preuss deserves a special garland for both careful 
editing and notes on the United States cases. Professor Lauterpacht and 
all his collaborators have performed, in the midst of war, a labor of great 
faith with the highest technical skill. For their indispensable work their 
profession should again delight to honor them. 

LLEWELLYN PFANKUCHEN 


NOTES 


Can We Win the Peace? By Denna F. Fleming. Nashville: Broadman 
Press, 1948. pp. 112. $1.00. This little book contains a series of four 
lectures (the Norton Lectures) given to the faculty and student body of the 
Southern Baptist Theological Seminary. The author’s approach and the 
wide range of his discussion are suggested by the chapter headings: ‘‘Shall 
We Lose the Peace Again?,” ‘‘Can We Create a Workable Economic Democ- 
racy?,”’ “‘Ways Out of War,” and ‘‘Steps Toward Peace.’”’ The book, like 
the original lectures, is intended for an audience which does not have ex- 
tensive technical knowledge of the problems discussed. It is therefore to be 
judged as an attempt to present in clear and readable form ideas which the 
author has come by in the course of years of study, without any attempt to 
develop in detail the body of factual information and reasoning that lies back 
of the conclusions expressed. Viewed in that light, it is a useful contribution 
to the development of enlightened public thought on problems of the peace. 

While Professor Fleming makes reasonably clear the path he would take in 
most instances, it does seem to the reviewer that there is a lack of clarity and 
definiteness in his discussion of post-war international organization. On 
page 17, he speaks approvingly of ‘‘a strong federation of free nations—not a 
weak confederation of nations such as the League of Nations was.”’ Again, 
he says ‘‘we must have a world federation strong enough to keep the peace.” 
But, on page 79, he speaks of the need of a true international police force 
‘‘so safeguarded as to make sure that it remains the servant of the nations, 
not their master.”” It would be most helpful if Professor Fleming, on the 
basis of the considerable thought which he has no doubt given to the subject, 
would take the opportunity to inform us a little more fully regarding the 
kind of international organization to keep the peace that he has in mind. 

LELAND M. GooprRicH 


Inter-American Coffee Board, First Annual Report, 1941-1942. Wash- 
ington: (published by the Board), 1942. pp. 152. By a convention con- 
cluded among fifteen of the American states in 1940 an Inter-American 
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Coffee Board was created and given substantial powers to regulate the inter- 
national trade in coffee. The first annual report discloses a great deal of 
activity by the Board to cope with the extraordinary conditions brought on 
by war. Quotas to the United States have several times been increased, 
advance shipments have been authorized, the problem of diverted shipments 
has been effectively met, and action has been undertaken in coéperation with 
national authorities for fixing prices. Among the Board’s activities mention 
should be made of the publication of the weekly Statistical Bulletin. ‘The 
report reveals a most promising experiment in international administration, 
with methods clearly adaptable to the regulation of trade in other commod- 
ities. Appended to the report and summarized minutes of the Board are 
thirty-eight official documents which add much to an understanding of the 
agency’s activities. 
NorMAN 


The Future Economic Policy of the United States. By William Adams 
Brown, Jr. Boston: World Peace Foundation, 1943. pp. vi, 101. Sug- 
gestions for reading. $.50. This pamphlet, the eighth in the World Peace 
Foundation’s ‘‘America Looks Ahead”’ series, is to be ranked among the 
most valuable contributions in the avalanche of writings on post-war prob- 
lems. It is an economic primer in the fundamental sense of the science of 
economics, namely as a study of choices. In carefully chosen non-technical 
terms the author presents the problems of future American economic policy 
by setting up a list of incompatible alternatives which America faces, such as 
an uncontrolled free enterprise system or a system offering economic secur- 
ity; protection of group (regional or occupational) interests or the fostering 
of a ‘“‘dynamic”’ economy involving constant change at the expense of special 
group interests; full sovereignty in economic policies or international eco- 
nomic collaboration. The contemporary emphasis on the security aspects 
of our system is explained largely as a result of the lack of investment oppor- 
tunities, following closely the trend of thought developed by Prof. Alvin 
Hansen and his disciples. The author rightly stresses the fact that not the 
competitive forces in our economic system but the absence or the weakness 
of competition create maladjustments and insecurity. The main thesis of 
the book—and, in a sense, an original contribution to the current discussion 
of post-war problems—is presented in the fifth chapter, where a distinction 
is drawn between economic security for the individual and economic security 
for occupational groups. This interesting point needs, it may be suggested, 
some elaboration, as it represents, in its effect, an almost revolutionary 
change in political action. In the subsequent discussion of international 
issues the alternative of internal versus international economic equilibrium 
and the choice between long-run gains (from a more rational allocation of the 
world’s resources through freer trade) and short-run sacrifices (necessitating 
painful and ‘‘costly” readjustments in the internal economy) are plausibly 
and clearly elaborated. The author arrives at a rather optimistic conclusion 
on the basis of a set of what he considers ‘‘reasonable”’ and ‘‘most likely”’ 
assumptions. The reviewer prefers this positivistic approach to the resigned 
attitude of some pessimists who thereby deny the usefulness and applicability 
of their own principles, but the reader might have been more impressed by a 
sterner note of warning than the author deemed necessary. The only short- 
coming of the little book appears in the oversimplified and narrow explana- 
tion of the new quest for economic security in Hansonian technological terms 
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(pp. 22-23). Perhaps it would have been preferable to mention also the 
change in our general social attitude, an element which appears incidentally 
five pages later in the discussion of the Beveridge Report (‘‘the social con- 
science of the day’’). According to the preface (by Dr. Leland M. Good- 
rich) the pamphlet series is primarily intended for the general reader; in the 
reviewer’s opinion, Prof. Brown’s book would make excellent collateral 
reading for college courses in general economics and post-war reconstruction, 
being definitely of a quality rarely attained by “popular” treatments. 
J. HANs ADLER 


Modern World Politics. By Thorsten V. Kalijarvi and Associates. 
New York: Crowell, 1943. pp. xiii, 848. Bibliographies. Maps. Index. 
$3.75. This volume is intended as a textbook for students. It contains 
twenty-eight chapters, written by eighteen different authors, a number of 
them European rather than American in recent origin. It is frankly a 
product of the present war. Great emphasis is placed upon the element of 
power and power politics in international relations and on aspects of the 
international scene not usually given much, if any, attention in scientific 
treatments of the subject (psychology, the press, military art, geography, 
espionage, and underground movements). At the same time economic, 
legal, and administrative aspects of the international problem are not 
wholly neglected. As is inevitable in such an omnibus treatment there is 
evident a certain lack of unity or consistency and a tremendous effect of 
spreading or scattering of attention. There is considerable unevenness in 
quality among the chapters. There is a certain amount of exaggeration and 
inaccuracy in the criticisms of the specialized and long-run forms of treat- 
ment of the international problems. But if what is wanted is a suggestive 
survey of many aspects of world politics this is the kind of volume best 
calculated to fill that demand. 
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